
West Fargo City Commission Meeting 

Monday, December 16, 2019 

Commission Chambers 5:30 PM 

 
A. Pledge of Allegiance 

B. Approve Order of Agenda 

C. Approval of Minutes – December 2, 2019 (Pg. 2-4) 

D. Building Permits  

 

Consent Agenda – Approve the Following:  

a. Bills (Pg. 5-9) 

b. Games of Chance for US Military Vets Motorcycle Club. Games to be conducted: Raffle from 12-16-19 to 8-

22-20 at the West Fargo VFW Post 7564, 444 Sheyenne Street (Pg. 10) 

c. Schedule a 5:30pm Public Hearing on Sandhills 4th Addition, a Replat and Rezoning from A: Agricultural to LI: 

Light Industrial on Monday, January 20, 2020 (Pg. 11-12) 

 

Regular Agenda  

 

Introduction of Carissa Hansen, West Fargo Library Director 

 

1. 5:30pm Public Hearing for YWCA Community Development Block Grant – Mitch Calkins (Pg. 13) 

2. West Fargo Fire Department Transfer Agreements – John Shockley, Tina Fisk (Pg. 14-181) 

3. Appointment of Dan Fuller, West Fargo Fire Chief – Tina Fisk  

4. First Reading of Ordinance No. 1146, Bench Sign Franchise – John Shockley (Pg. 182-184) 

5. Convention Center Financial Presentation – Jim Larson (Pg. 185-191) 

6. Results Presentation of Refunding Bond Issue 2019B sale – Jim Larson (Pg. 192-197) 

7. Review Petition for Improvements for Eagle Run Plaza 9th Addition – Dustin Scott (Pg. 198-205) 

8. Final Plat Approval of South River Estates Addition, a subdivision – Tim Solberg (Pg. 206-211) 

9. Final Plat Approval of Southdale 3rd Addition, a replat – Tim Solberg (Pg. 212-218) 

10. Review Program Management Agreement with West Fargo Events, Inc. – Tina Fisk (Pg. 219-241) 

11. Review Lease and Use Agreement for Sheyenne 32, LLC – Tina Fisk (Pg. 242-263) 

12. Review Separated Parking Garage Management Agreement with West Fargo Events, Inc.  – Tina Fisk (Pg. 

264-286) 

13. Construction Updates – Dustin Scott 

14. City Administrator’s Report – Tina Fisk 

15. Correspondence 

16. Non-Agenda 

17. Adjourn 

 

 

 

 



West Fargo City Commission Meeting 

Monday, December 2, 2019 

Commission Chambers 5:30 P.M. 
 

 

  

 The West Fargo City Commission met on Monday, December 2, 2019, at 5:30 pm. Those 
present were Bernie Dardis, Eric Gjerdevig, Brad Olson, Mark Simmons, and Mike Thorstad. 
The President of the Board Bernie Dardis called the meeting to order.   

 

The Pledge of Allegiance was recited.  

 

Commissioner Olson moved and Commissioner Gjerdevig seconded to approve the Order of 
Agenda as presented with the removal of Consent Agenda Item ‘e,’ Purchase Agreement for 
906 19 Ave N. No opposition. Motion carried.  

  

Commissioner Gjerdevig moved and Commissioner Olson seconded to approve the minutes of 
November 18, 2019 as presented. No opposition. Motion carried.   

 

The Commission reviewed the Building Department Activity Report and Monthly Comparison 
Report dated December 2, 2019 and Building Permits #780-789. Commissioner Gjerdevig 
moved and Commissioner Simmons seconded to approve the Building Permits as presented. 
No opposition. Motion carried.  

  

Commissioner Simmons moved and Commissioner Olson seconded to approve the 
following items from the Consent Agenda with the removal of Item e:  

a. Bills 
b. Games of Chance for Maxwells Restaurant & Bar. Games to be conducted: Raffle on 

12/4/19 at Maxwells Restaurant & Bar, 1380 9 St E 
c. Games of Chance for Community Presbyterian Church. Games to be conducted: Raffle on 

12/18/19 at Community Presbyterian Church, 702 Sheyenne St 
d. Games of Chance for Holy Cross Catholic Church. Games to be conducted: Raffle from 

12/2/19 to 1/23/20 at Holy Cross Catholic Church, 2711 7 St E 
e. Purchase Agreement for 906 19 Ave N  
 

No opposition. Motion carried.  

 

Planning & Zoning Director Tim Solberg appeared before the Commission for a 5:30pm Public 
Hearing and First Reading for the rezoning of The Wilds 20th Addition. The Public Hearing was 
opened. There was no Public Comment. The Public Hearing was closed. After discussion, 
Commissioner Simmons moved and Commissioner Gjerdevig seconded to approve the First 
Reading of the rezoning of The Wilds 20th Addition. No opposition. Motion carried.  

 

Planning & Zoning Director Tim Solberg appeared before the Commission for a 5:30pm Public 
Hearing and First Reading of Zoning Ordinance Amendment for proposed changes to Section 4-
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Commission Chambers 5:30 P.M. 
 

400. The Public Hearing was opened. The following appeared before the Commission for 
Public Comment:  

 Roben Anderson, 108 Francis Street 

 Matt Marshall, former West Fargo Economic Development Director 

 Iris Gill, 325 W 6th Ave 

 Dustin Murray, 213 5 Ave W 

 Mike Graham, 3030 Sheyenne River Way 

There was no other Public Comment. The Public Hearing was closed. After discussion, 
Commissioner Simmons moved and Commissioner Olson seconded to approve the First 
Reading. Commissioners Thorstad and Dardis abstained. Upon a roll call vote, Commissioners 
Simmons, Olson and Gjerdevig voted in favor. The majority having voted in favor, the motion 
carried.  

 

Todd Berning with EPIC Companies appeared before the Commission to provide an updateon 
the Lights at Sheyenne 32 project. No action was requested of the Commission.  

 

Attorney Sarah Wear appeared before the Commission for a First Reading of Ordinance No. 
1146, Bench Sign Franchise. After discussion, Commissioner Simmons moved and 
Commissioner Gjerdevig seconded to table the item for further discussion. Commissioners 
Thorstad and Dardis recused themselves. Upon a roll call vote, Commissioners Olson, Simmons 
and Gjerdevig voted in favor of tabling the item for further discussion. No opposition. The 
Motion carried.  

 

Emergency Manager Pierre Freeman appeared before the Commission for the Fall 2019 Code 
Enforcement Report. No action was requested of the Commission.  

 
City Engineer Dustin Scott appeared before the Commission to provide Construction Updates. 
No action was requested of the Commission.  
 
City Administrator Tina Fisk appeared before the Commission and provided the following for 
the City Administrator Report:  
 

 Update on 3rd grade tours 

 Have lost 4 light poles in Brooks Harbor 
i. Someone cut locks on diversion channel and parked on top 
ii. $3500 per light pole – trying to identify 

 Tree lighting ceremony on 12/5 at POW/MIA plaza 
i. Street Department worked w/ West Fargo Events to get plaza ready 

 Will update Commission on Engineering Dept. changes at 12/16 meeting 

 325 alley letters sent  
i. No more maintenance w/ freeze up 
ii. Public meetings over winter for future changes 

iii. Simmons – any decisions on alleys? 
1. Any improvements have to be approved by residents 
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 Dustin/Melissa working on marketing/social media regarding river levels for winter 
and spring flooding 

i. Working on spring plan  

 Public Works Director interviews 12/12 
i. Will be process/input 

1. Meet/greet for staff 
2. Tour of WF 
3. Interview 

 801 10 ½ Ave W 
i. In process of condemnation 
ii. Has come back to city 

iii. Cannot be refurbished 
iv. Pierre/Nick  

1. Tear down and sell lot 
2. Tear down and use for Habitat for Humanity? 

 Look @ BP reports 
i. Up 20 million over last year for building permits 
ii. Very busy year 

 Bernie 
i. 4 street lights damaged 

1. Engaged PD for reports? 
a. Yes – PW and PD investigating 

ii. Dustin 
1. Developer has stepped forward and claimed responsibility for 2 of 

the lights 
2. Other 2 don’t have evidence 

iii. Simmons 
1. Don’t have to have license or certificate to hire staff to take 

pictures? 

 Staff Christmas party 
i. Friday 12/6 @ doubletree  

 
 
There was no correspondence. 

 

There were no non-agenda items.  

 

Commissioner Simmons moved and Commissioner Gjerdevig seconded to adjourn the 
meeting. No opposition. Meeting adjourned. 

 

 

      ________________________________                        ______________________________ 

     Bernie Dardis, Commission President              Tina Fisk, City Administrator 
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16:50:54                                                   Check Register                                  Report ID: AP300
                                                  For the Accounting Period: 12/19

Claim Checks
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
                                                                                               Period                     Claim
Check #   Type Vendor #/Name                                       Check Amount  Date Issued  Redeemed      Claim #       Amount
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
  85125    S     2499 FM CONVENTION & VISITORS BUREAU                   18864.24  12/03/19   _________
                                                                                                           CL 88106        18864.24
  85126    S     2499 FM CONVENTION & VISITORS BUREAU                    9432.13  12/03/19   _________
                                                                                                           CL 88107         9432.13
  85127    S      489 3-D SPECIALITIES                                   1479.31  12/03/19   _________
                                                                                                           CL 88139         1479.31
  85128    S     3453 ABM EQUIPMENT & SUPPLY LLC                          735.26  12/03/19   _________
                                                                                                           CL 88128          735.26
  85129    S      289 ACME TOOLS                                          627.53  12/03/19   _________
                                                                                                           CL 88138          627.53
  85130    S     2947 ALLSTATE PETERBILT OF FARGO                        2365.11  12/03/19   _________
                                                                                                           CL 88146         2365.11
  85131    S     2742 AMBASSADOR INC                                     7298.59  12/03/19   _________
                                                                                                           CL 88204         7298.59
  85132    S     2697 AMERICAN PUBLIC WORKS ASSOCIATION                  1180.00  12/03/19   _________
                                                                                                           CL 88123         1180.00
  85133    S   999999 BARTHOLOMAY CONSTRUCTION, INC                     13580.00  12/03/19   _________
                                                                                                           CL 88196        13580.00
  85134    S     3469 BENCO EQUIPMENT                                     248.74  12/03/19   _________
                                                                                                           CL 88173          248.74
  85135    S     3273 BERNIE DARDIS                                       234.84  12/03/19   _________
                                                                                                           CL 88177          234.84
  85136    S       36 BERT'S TRUCK EQUIPMENT                              774.95  12/03/19   _________
                                                                                                           CL 88149          774.95
  85137    S     1127 BIERSCHBACH EQUIPMENT & SUPPLY                      450.00  12/03/19   _________
                                                                                                           CL 88155          450.00
  85138    S     3077 BLUE 360 MEDIA                                       70.75  12/03/19   _________
                                                                                                           CL 88112           70.75
  85139    S     1403 BLUE TARP FINANCIAL, INC                            336.96  12/03/19   _________
                                                                                                           CL 88147          336.96
  85140    S       26 BORDER STATES INDUSTRIES INC                        546.90  12/03/19   _________
                                                                                                           CL 88197          546.90
  85141    S   999999 BREMER BANK, ATTN: DUNG NGUYEN                        5.00  12/03/19   _________
                                                                                                           CL 88098            5.00
  85142    S       16 BROKERAGE PRINTING                                  206.40  12/03/19   _________
                                                                                                           CL 88084           20.00
                                                                                                           CL 88089          149.65
                                                                                                           CL 88115           36.75
  85143    S      351 BUSINESS ESSENTIALS                                 420.65  12/03/19   _________
                                                                                                           CL 88209          318.00
                                                                                                           CL 88210          102.65
  85144    S       39 BUTLER MACHINERY                                     97.46  12/03/19   _________
                                                                                                           CL 88165           97.46
  85145    S     3078 BYTESPEED, LLC                                      440.00  12/03/19   _________
                                                                                                           CL 88203          440.00
  85146    S       61 CASS COUNTY TREASURER                              6430.00  12/03/19   _________
                                                                                                           CL 88206         6430.00
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Claim Checks
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
                                                                                               Period                     Claim
Check #   Type Vendor #/Name                                       Check Amount  Date Issued  Redeemed      Claim #       Amount
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
  85147    S       46 CASS RURAL WATER USERS                               32.24  12/03/19   _________
                                                                                                           CL 88193           32.24
  85148    S     1512 CDW GOVERNMENT, INC                                 371.48  12/03/19   _________
                                                                                                           CL 88097          371.48
  85149    S     3216 CINTAS                                               89.33  12/03/19   _________
                                                                                                           CL 88127           89.33
  85150    S      111 CITY OF FARGO                                     61528.07  12/03/19   _________
                                                                                                           CL 88101        38626.31
                                                                                                           CL 88116           88.00
                                                                                                           CL 88168           78.00
                                                                                                           CL 88191        22735.76
  85151    S     2138 CITY OF SAINT PAUL                                  550.00  12/03/19   _________
                                                                                                           CL 88192          550.00
  85152    S     1338 CLARK'S EXCAVATING & SEPTIC PUMPING                 225.00  12/03/19   _________
                                                                                                           CL 88198          225.00
  85153    S     3477 CMI TIME MANAGEMENT LLC                           11265.41  12/03/19   _________
                                                                                                           CL 88175        11265.41
  85154    S     3245 CORE & MAIN                                         789.04  12/03/19   _________
                                                                                                           CL 88137          789.04
  85155    S       60 CROSSCOUNTRY FREIGHT SOLUTIONS                       85.63  12/03/19   _________
                                                                                                           CL 88131           85.63
  85156    S       65 CURT'S LOCK & KEY                                  1293.99  12/03/19   _________
                                                                                                           CL 88129         1293.99
  85157    S     1675 DAKOTA FLUID POWER, INC                              11.61  12/03/19   _________
                                                                                                           CL 88157            3.99
                                                                                                           CL 88176            7.62
  85158    S      856 DAVE'S WEST FARGO TIRE                              145.30  12/03/19   _________
                                                                                                           CL 88095          145.30
  85159    S   999999 DREWES                                              159.75  12/03/19   _________
                                                                                                           CL 88214          159.75
  85160    S     2100 EAGLE RUN CROSSING LLC                              271.82  12/03/19   _________
                                                                                                           CL 88141          271.82
  85161    S     2862 ESSENTIA HEALTH                                    3260.00  12/03/19   _________
                                                                                                           CL 88091         3260.00
  85162    S     1927 FARGO RENTALL, INC                                  137.39  12/03/19   _________
                                                                                                           CL 88103          137.39
  85163    S     1812 FIRESTONE                                           425.36  12/03/19   _________
                                                                                                           CL 88093          425.36
  85164    S     2543 FM COALITION FOR HOMELESS PERSONS                   100.00  12/03/19   _________
                                                                                                           CL 88186          100.00
  85165    S      104 FORUM COMMUNICATIONS                                403.00  12/03/19   _________
                                                                                                           CL 88087          276.00
                                                                                                           CL 88199          127.00
  85166    S      155 GALLS, LLC                                         1702.53  12/03/19   _________
                                                                                                           CL 88100         1702.53
  85167    S      156 GENERAL EQUIP & SUPPLIES                           8646.47  12/03/19   _________
                                                                                                           CL 88132         7215.87
                                                                                                           CL 88174         1430.60
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Claim Checks
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                                                                                               Period                     Claim
Check #   Type Vendor #/Name                                       Check Amount  Date Issued  Redeemed      Claim #       Amount
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
  85168    S     2393 GLENDA EDWARDSON                                    259.97  12/03/19   _________
                                                                                                           CL 88122          259.97
  85169    S     2558 GOODYEAR COMMERCIAL TIRE                           1372.68  12/03/19   _________
                                                                                                           CL 88114         1372.68
  85170    S      939 GRAYBAR                                               2.33  12/03/19   _________
                                                                                                           CL 88124            2.33
  85171    S     3206 GREAT OUTCOMES CONSULTING LLC                      2400.00  12/03/19   _________
                                                                                                           CL 88207         2400.00
  85172    S     2877 GREATAMERICA FINANCIAL SERVICES                     176.63  12/03/19   _________
                                                                                                           CL 88211          176.63
  85173    S     1963 GREATER FARGO MOORHEAD EDC                        15000.00  12/03/19   _________
                                                                                                           CL 88109        15000.00
  85174    S      769 HARBOR FREIGHT TOOLS                                203.19  12/03/19   _________
                                                                                                           CL 88169          203.19
  85175    S   999999 HOLIDAY COMPANIES                                   155.00  12/03/19   _________
                                                                                                           CL 88201          155.00
  85176    S     1226 HP INC.                                            5471.36  12/03/19   _________
                                                                                                           CL 88171         5471.36
  85177    S      358 HUBERT OYE-SONS CONST.                              175.00  12/03/19   _________
                                                                                                           CL 88145          175.00
  85178    S     3087 IBM CORPORATION                                     165.00  12/03/19   _________
                                                                                                           CL 88202          165.00
  85179    S      233 J & L SPORTS                                        147.00  12/03/19   _________
                                                                                                           CL 88119          133.00
                                                                                                           CL 88179           14.00
  85180    S     2735 KADRMAS, LEE & JACKSON, INC                      233232.06  12/03/19   _________
                                                                                                           CL 88181         9903.11
                                                                                                           CL 88182       114349.50
                                                                                                           CL 88183       106584.45
                                                                                                           CL 88184         2395.00
  85181    S     2752 KOST MATERIALS, LLC                                 524.00  12/03/19   _________
                                                                                                           CL 88148          524.00
  85182    S      705 LAWSON PRODUCTS                                     522.63  12/03/19   _________
                                                                                                           CL 88117          522.63
  85183    S     3304 MAC'S - FARGO                                       194.51  12/03/19   _________
                                                                                                           CL 88130          194.51
  85184    S     3384 MATHESON TRI-GAS INC                                 28.00  12/03/19   _________
                                                                                                           CL 88142           28.00
  85185    S     3449 MBN ENGINEERING, INC                              10000.00  12/03/19   _________
                                                                                                           CL 88180        10000.00
  85186    S      299 MENARDS                                             674.41  12/03/19   _________
                                                                                                           CL 88136          416.76
                                                                                                           CL 88170          257.65
  85187    S     2489 MENARDS-MOORHEAD                                    796.00  12/03/19   _________
                                                                                                           CL 88163          796.00
  85188    S      323 METRO COG                                          4881.80  12/03/19   _________
                                                                                                           CL 88208         4881.80
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                                                                                               Period                     Claim
Check #   Type Vendor #/Name                                       Check Amount  Date Issued  Redeemed      Claim #       Amount
————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————————
  85189    S     2766 MIDCONTINENT COMMUNICATIONS                         125.00  12/03/19   _________
                                                                                                           CL 88121          125.00
  85190    S      908 MILES ORTH                                           99.98  12/03/19   _________
                                                                                                           CL 88190           99.98
  85191    S      305 MOORE ENGINEERING                                244769.83  12/03/19   _________
                                                                                                           CL 88105        80000.00
                                                                                                           CL 88110       164769.83
  85192    S      298 MVTL LABORATORIES                                   305.00  12/03/19   _________
                                                                                                           CL 88167          305.00
  85193    S      335 ND DEPT OF TRANSPORTATION                       2449995.52  12/03/19   _________
                                                                                                           CL 88079       553883.78
                                                                                                           CL 88086      1896111.74
  85194    S      333 ND MOTOR VEHICLE DEPT.                               69.00  12/03/19   _________
                                                                                                           CL 88195           69.00
  85195    S      723 ND POST BOARD                                        90.00  12/03/19   _________
                                                                                                           CL 88200           90.00
  85196    S      370 ND SAFETY COUNCIL                                   428.00  12/03/19   _________
                                                                                                           CL 88090          428.00
  85197    S      271 NETCENTER TECHNOLOGIES                              565.00  12/03/19   _________
                                                                                                           CL 88099          565.00
  85198    S     2261 NETWORK CENTER INCORPORATED                         324.55  12/03/19   _________
                                                                                                           CL 88088          324.55
  85199    S     2523 NEXUS INNOVATIONS, INC                              937.50  12/03/19   _________
                                                                                                           CL 88094          937.50
  85200    S     2826 NORIDIAN MUTUAL INSURANCE CO                        134.75  12/03/19   _________
                                                                                                           CL 88085          134.75
  85201    S      141 NORTH STAR SAFETY, INC                              248.99  12/03/19   _________
                                                                                                           CL 88118          248.99
  85202    S      328 NORTHERN ENGINE & SUPPL                              44.52  12/03/19   _________
                                                                                                           CL 88156           44.52
  85203    S     3256 NORTHERN LAKE SERVICE, INC                          488.70  12/03/19   _________
                                                                                                           CL 88126          488.70
  85204    S     1715 NORTHWEST TIRE INC                                   75.22  12/03/19   _________
                                                                                                           CL 88158           75.22
  85205    S      322 NOVA FIRE PROTECTION                                 75.00  12/03/19   _________
                                                                                                           CL 88143           75.00
  85206    S     1774 O'REILLY AUTOMOTIVE STORES, INC                    1227.68  12/03/19   _________
                                                                                                           CL 88125          864.98
                                                                                                           CL 88159          362.70
  85207    S      276 OSTROMS ACE HARDWARE                               1150.52  12/03/19   _________
                                                                                                           CL 88133         1087.60
                                                                                                           CL 88164           35.98
                                                                                                           CL 88194           26.94
  85208    S      563 PETRO SERVE USA                                     459.40  12/03/19   _________
                                                                                                           CL 88140          459.40
  85209    S      360 PIONEER RIM/WHEEL                                     5.84  12/03/19   _________
                                                                                                           CL 88161            5.84
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  85210    S      411 POWER PLAN OIB                                      136.62  12/03/19   _________
                                                                                                           CL 88153          136.62
  85211    S      916 PRAIRIE SUPPLY INC                                  525.00  12/03/19   _________
                                                                                                           CL 88150          525.00
  85212    S     1253 PROTECTION SYSTEMS, INC                            1568.00  12/03/19   _________
                                                                                                           CL 88166         1568.00
  85213    S      663 ROAD EQUIPMENT PARTS CENTER                          20.54  12/03/19   _________
                                                                                                           CL 88151           20.54
  85214    S      450 SCHEELS                                             170.00  12/03/19   _________
                                                                                                           CL 88187          170.00
  85215    S     2655 SIMPLIFILE                                          480.00  12/03/19   _________
                                                                                                           CL 88205          480.00
  85216    S      274 STEVE MOTTINGER                                    4250.00  12/03/19   _________
                                                                                                           CL 88104         4250.00
  85217    S       31 STURDEVANT'S AUTO PARTS                             213.68  12/03/19   _________
                                                                                                           CL 88134          213.68
  85218    S      733 SWANSTON EQUIPMENT CORP.                            344.34  12/03/19   _________
                                                                                                           CL 88160          344.34
  85219    S      890 TCC MATERIALS                                       120.80  12/03/19   _________
                                                                                                           CL 88162          120.80
  85220    S     1900 THE UPS STORE #5998                                  65.24  12/03/19   _________
                                                                                                           CL 88120           65.24
  85221    S     3093 TRACKER PRODUCTS LLC                               6200.00  12/03/19   _________
                                                                                                           CL 88092         6200.00
  85222    S      665 TWIN CITY GARAGE DOOR                               349.46  12/03/19   _________
                                                                                                           CL 88172          349.46
  85223    S     3476 VIKING PRODUCTS GROUP INC                           276.30  12/03/19   _________
                                                                                                           CL 88152          276.30
  85224    S     3475 VISU-SEWER INC                                    90892.06  12/03/19   _________
                                                                                                           CL 88108        90892.06
  85225    S      544 WALLWORK TRUCK CENTER                             14840.05  12/03/19   _________
                                                                                                           CL 88135        14840.05
  85226    S      378 WEST FARGO POSTMASTER                               165.00  12/03/19   _________
                                                                                                           CL 88113          165.00
  85227    S     2184 WEST SIDE STEEL                                     172.51  12/03/19   _________
                                                                                                           CL 88144          172.51
  85228    S      549 WF PUB SCHOOLS DIST #6                              660.00  12/03/19   _________
                                                                                                           CL 88185          660.00
  85229    S      338 XCEL ENERGY                                        2280.96  12/03/19   _________
                                                                                                           CL 88178          122.44
                                                                                                           CL 88212           64.10
                                                                                                           CL 88213           57.30
                                                                                                           CL 88215         2037.12

                                   Total for Claim Checks             3259050.37
                                   Count for Claim Checks                    105
* denotes missing check number(s)

 # of Checks:     105                Total:     3259050.37
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*** Consent Agenda *** 
 

 AGENDA ITEM DESCRIPTION Agenda #_______ 
 CITY COMMISSION 
 WEST FARGO, NORTH DAKOTA  
 
***Please Note: The following information must be completed and submitted to the West 
Fargo City Auditor’s Office by the Thursday noon preceding the City Commission 
meeting.  Failure to comply may result in no action being taken on your request. 
 
1. CONTACT PERSON:  Tim Solberg                                                  

2. PHONE NUMBER:    433-5321    DATE:     December 12, 2019     

3. PLEASE BRIEFLY DESCRIBE YOUR REQUEST: 

  Sandhills 4th Addition, a Replat and Rezoning from A: Agricultural to LI: Light 

Industrial.                                

4. SITE ADDRESS OR LEGAL DESCRIPTION (if applicable): 

Lots 1-4 and 20-22, Block 8 of Meadow Brook Park Subdivision, City of West 

Fargo, North Dakota.                              

5. ACTION BEING REQUESTED FROM CITY COMMISSION: 

Schedule a Public Hearing at 5:30 pm on January 20, 2020.    
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800 4th Avenue East ● Suite 1● West Fargo, ND  58078 ● 701-433-5320 ● Fax 701-433-5319 

 

 
 www.westfargond.gov 
 
Larry M. Weil, Community Development Director 
Tim Solberg, Director of Planning and Zoning, AICP 
Malachi Peterson, Planner 
Lisa Sankey, Planner 

 
NOTICE OF PUBLIC HEARING 

 
A public hearing will be held on the 20th Day of January 2020, at 5:30 P.M. at the City Hall 
of West Fargo, North Dakota, concerning the enactment of a proposed zoning ordinance.  
The proposed ordinance involves the following: 
 

Lots 1-4 and 20-22, Block 8 of Meadow Brook Park Subdivision, City of West 
Fargo, North Dakota (Proposed Sandhills 4th Addition) 
 

The ordinance is for the purpose of rezoning from an A: Agricultural District to an LI: Light 
Industrial District. 

 
A copy of the proposed ordinance is available for public inspection and copying at the 
office of the City Auditor between the hours of 8:00 A.M.-5:00 P.M. all days except 
weekends and holidays. 
 
BY ORDER OF THE CITY COMMISSION OF THE CITY OF WEST FARGO, NORTH 
DAKOTA 
 
      Bernie L. Dardis 
      President of the Board of City 
      Commissioners of the City of 
      West Fargo, North Dakota 
 
(Please Publish January 6 and 13, 2020) 
 

 

  



City Commission Agenda Item Request

Regular Agenda Item #:

Consent Agenda Item #:

Contact Name:*

Phone Number:*

Email Address:

Date*

Topic for Consent or Regular Agenda?

Please Briefly Describe Your Request*

Site Address or Legal Description (if applicable)

Action Being Requested from City Commission*

Upload Additional Documentation (Optional):

Please Note: The following information must be completed and submitted before noon on the Thursday preceding
the City Commission Meeting. Failure to comply may delay action being taken on your request.

Office Use:

Agenda Item Information:

Mitch Calkins

701-235-1197

mitch@lakeagassiz.com

12/11/2019

Please select one option:

Consent Agenda
Regular Agenda

The Community Development Block Grant award for the YWCA permanent supportive housing project (aka Grace Garden) will need to be
closed out. Lake Agassiz Regional Council is the grant administrator and is responsible for the grant closeout process.

A brief public hearing is required as part of the closeout in order to answer any questions from the commission on the project and the
overall performance of the grant.
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ORDINANCE NO. 1146
 

AN ORDINANCE TO REPEAL CHAPTER 14-05 OF THE REVISED ORDINANCES OF 1990
OF THE CITY OF WEST FARGO RELATING TO BENCH SIGN FRANCHISE.
 

BE IT ORDAINED BY THE BOARD OF CITY COMMISSIONERS OF THE CITY OF WEST
FARGO, NORTH DAKOTA: 

SECTION 1.  Chapter 14-05 of the Revised Ordinances of 1990 of the City of West Fargo,

North Dakota, is hereby repealed in its entirety and reserved for future use. 

CHAPTER 14-05
BENCH SIGN FRANCHISE

(Source:  Ord. 854, Sec. 1 [2009])

SECTIONS:

14-0501. Permit for Benches.
14-0502. Construction and Design.
14-0503. Five-Year Permit and Revocation Thereof.
14-0504. Regulations Governing Location of Bench Signs.
14-0505. Removal of Benches.
14-0506. Advertising Revenue.
14-0507. Indemnity.
14-0508. Liability Insurance.
14-0509. Default.
14-0510. Named Representative.

_________________________

14-0501.  Permit for Benches.  The City may grant the exclusive right, privilege, and
permission to an entity, at its own expense, to install, place and maintain courtesy benches on that
portion of the public street between the curb and the property line, subject, however, to the obtaining
of a permit and following other regulations contained in this chapter. Provided, however, from the
enactment of this Ordinance through January 7, 2016, the City may grant a second temporary
franchise to an entity subject to the same terms as the current franchise for a maximum of 15
benches, at sites other than where first franchisee has benches located.

14-0502.  Construction and Design.  The material, construction and design of such benches
shall be approved by the Zoning Administrator of the City of West Fargo. A denial of a bench under
this section may be appealed to the Planning and Zoning Commission.

14-0503.  Five-Year Permit and Revocation Thereof. The bench sign permit granted July 1,
2010, prior to the enactment of this ordinance, shall remain in full force and effect under the terms
of the ordinance in effect at the time it was granted through January 7, 2016.  On September 8, 2015,
the Zoning Administrator will open any sealed bids received for a five-year bench sign franchise
commencing January 8, 2016, and terminating on June 30, 2020.  The bid shall be in a form provided
by the Zoning Administrator which will set forth that the bidder will comply with all of the terms
of Chapter 14-05 of the West Fargo Ordinances and set forth the annual payment the bidder will
make each year for each bench placed into service under a bench sign permit. The price per bench
shall be constant for the full five-year period, and, at a minimum, be for 20 benches, even if 20 bench
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signs are not placed.  The exclusive five-year franchise will be granted to the bidder with the highest
bid price per bench by resolution of the City Commission. The Zoning Administrator shall grant a
permit effective January 8, 2016, which permit shall set forth the approved sites for the bench signs.
Prior to January 8, the franchisee shall pay the City the price per bench in their bid for every bench
sign covered by the permit, but in no event less than 20 bench signs. If additional bench signs are
added after the first payment, the payment for additional bench sign(s) must be received by the
Zoning Administrator prior to installation of additional bench signs, and those locations will be
added to the permit.  On or before each July 1 thereafter during the term of the franchise, the
franchisee shall pay the Zoning Administrator the price per each bench covered by the permit then
in effect. Four months before the expiration of the five-year franchise expires, the Zoning
Administrator shall open sealed bids for the next five-year period, and the City Commission shall
award the new franchise by resolution. Provided, that if for any reason the franchise is revoked prior
to the end of the five-year period, the Zoning Administrator shall request sealed bids for a new five-
year period.

14-0504.  Regulations Governing Location of Bench Signs.  The Zoning Administrator must
approve all proposed locations for bench signs under this Chapter pursuant to the policy approved
by the Planning and Zoning Commission. All locations previously approved will be automatically
approved unless removed from the permit pursuant to Section 14-0505. The franchisee may appeal
the denial of a location by the Zoning Administrator to the Planning and Zoning Commission.  The
Planning Commission may amend the policy from time to time, after giving notice to current holder
of franchise of proposed changes.  The franchisee may appeal the policy set by the Planning and
Zoning Commission to the City Commission and request the City Commission amend or revise such
policy.  No more than 35 bench signs may be permitted under a permit.

14-0505.  Removal of Benches.  The franchisee agrees to remove any courtesy bench which
is not included in the permit within sixty (60) days of the granting of the permit.  In addition, after
a particular bench location has been included in the permit, the Planning and Zoning Commission
may request its removal for just cause after providing the franchisee an opportunity to appear at a
meeting to discuss that particular sign.  Any such sign ordered to be removed must also be removed
within sixty (60) days of the date of such order.  There shall be a right of the franchisee to appeal the
decision of the Planning Commission to remove a bench sign to the West Fargo City Commission,
provided notice of appeal is submitted within thirty (30) days of the decision of the Planning
Commission ordering the removal of any sign.  The franchisee shall not have the right to place any
new benches in the City unless such location is included in the permit that has been granted.  If the
franchisee places a bench for which there is no permit, such bench must be immediately removed,
and is grounds for termination of the entire permit and franchise.

14-0506.  Advertising Revenue.  The franchisee shall have the right to place and maintain
on its benches display advertising and materials subject to the limitations of this ordinance, and shall
receive all revenue received therefrom.  

14-0507.  Indemnity.  The franchisee agrees that it will defend, save harmless and indemnify
the City of West Fargo, its officer, agents and employees, from any claim, demand, action, liability,
damage, or judgment which may arise out of the operation, location, maintenance and use of said
benches.

14-0508.  Liability Insurance.  The franchisee shall obtain and deposit with the City Auditor
of the City of West Fargo policies covering public liability and property damage insurance for the
protection of patrons and other users of said courtesy benches, including the City of West Fargo, in
responsible insurance companies; the amount of indemnity of such policies shall be not less than
$350,000 for injury to one or more persons in any one accident; the amount of indemnity for property
damage in such insurance policy shall not be less than $100,000 Such a policy shall also contain a
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provision requiring the insurer to notify the City Auditor of the City of West Fargo at least fifteen
(15) days before the expiration of such policy either by cancellation or limitation.

14-0509.  Default.  This franchise is made upon the expressed condition that if the franchisee
fails to keep any or all of the covenants and agreements contained in this franchise ordinance, then
the franchise shall become null and void at the option of the City, provided that the City shall first
give written notice to the franchisee at least thirty (30) days prior to its intention to terminate the
franchise and shall set forth therein the specific breach of the franchise and the City's intention to
declare the franchise forfeited if such breach not be corrected within the 30-day period.

14-0510.  Named Representative.  The franchisee hereby agrees to file a written notice with
the City Planning Commission of a name of a representative of the franchisee to whom all calls,
correspondence, etc., may be referred to as it relates to the purposes of this franchise.  Said notice
shall contain the name, address and phone number of said representative.  Any notice that the City
is required to give to the franchisee is sufficient if it is given to the person set forth as named
representative at the address filed with the City.  If the franchisee fails to supply the City Planning
Commission with the named representative pursuant to this section, franchisee shall be deemed to
have waived all notice requirements of this ordinance or other law.  

SECTION 2.  Effective Date.  This ordinance shall be in full force and effect from and after

July 1, 2020.

____________________________________
President of Board of City Commissioners
of the City of West Fargo, North Dakota

 
ATTEST: 
 

______________________________
City Auditor 

Date of First Reading: 
 
Date of Second Reading: 
 

F:\MUNI\WFGO\ORD1146-BENCHSIGN\ORD1146.WPD
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City Commission Agenda Item Request

Regular Agenda Item #:

Consent Agenda Item #:

Contact Name:*

Phone Number:*

Email Address:

Date*

Topic for Consent or Regular Agenda?

Please Briefly Describe Your Request*

Site Address or Legal Description (if applicable)

Action Being Requested from City Commission*

Upload Additional Documentation (Optional):

Please Note: The following information must be completed and submitted before noon on the Thursday preceding
the City Commission Meeting. Failure to comply may delay action being taken on your request.

Office Use:

Agenda Item Information:

Jim Larson

701-433-5302

jim.larson@westfargond.gov

12/12/2019

Please select one option:

Consent Agenda
Regular Agenda

Presentation of Financial Model for potential West Fargo Expo Center

Red River Fair Grounds

Informational

West fargo expo center 12.16.19.pdf 24.37KB
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West Fargo Expo Center
Financial Model

Prepared by: Jim Larson, Finance Director 



Introduction

 Study was completed by Stone Planning regarding viability of an 

Expo Center located at the Red River Fair Grounds in West Fargo

 Next step was to explore the financial options for developing the 

Expo Center located at the Red River Fair Grounds

 Sensitivity testing



Considerations

 Sources of funds to construct the Expo Center

 Ongoing financial operations per the Stone Planning report

 Foot print of the facility is based on the areas identified in the 

Stone Consulting report

 Cost to build is based on current construction costs provided by 

local consultants

 Cash flow is for 2020 through 2035



Outcomes

 Scenario #1 – Base assumptions – most realistic

 City of West Fargo contribution $2,750,000

 RRVF contribution $1,500,000

 Assumed valuation increase for TIF District $30 per Square 

Foot

 Cash Deficit $8,300,000



Outcomes

 Scenario #2 – Set inputs to make it work

 City of West Fargo contribution $2,750,000

 RRVF contribution $8,000,000

 Assumed valuation increase for TIF District $35 per Square 

Foot

 Cash Deficit none



Sensitivity

 Ability to develop property at the desired improvement amount. 

$1 change in valuation is $400,000.

 One year change in the TIF valuation ramp up is $660,000

 Change in cost with $10 per square foot is $850,000 



City Commission Agenda Item Request

Regular Agenda Item #:

Consent Agenda Item #:

Contact Name:*

Phone Number:*

Email Address:

Date*

Topic for Consent or Regular Agenda?

Please Briefly Describe Your Request*

Site Address or Legal Description (if applicable)

Action Being Requested from City Commission*

Upload Additional Documentation (Optional):

Please Note: The following information must be completed and submitted before noon on the Thursday preceding
the City Commission Meeting. Failure to comply may delay action being taken on your request.

Office Use:

Agenda Item Information:

Jim Larson

7014335302

Jim.Larson@westfargond.gov

12/12/2019

Please select one option:

Consent Agenda
Regular Agenda

Results of sale of Refunding Improvement Bonds

800 4th Ave E, STE 1

Update to commission

Refunding Bond Issue 2019B 12.16.19.pdf 86.14KB
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City of West Fargo

Refunding Bond Issue 2019B

Total Bond Issue of:    $55,105,000



Background Information

 Refinance bond issues

Issue                       Bond Outstanding

Refunding 2010B $4,525,000

Refunding 2011C $6,745,000

Refunding 2012A $9,910,000



Background Information

New Money for 14 projects $34,802,832

Bonds were negotiated on December 11, 2019



Information related to the bond sale

 A summary of the results are below.

 Bond Purchase Agreement Dated/Executed: 12/11/19 at 10AM CT

 Closing/Settlement Date: 12/23/19

 Call Date: 5/1/26 at par, [6 years instead of a usual 7-10 years]

 TIC %: 2.9411876% (Not to exceed 4.50% Parameter)

 PV Savings: 7.656% or NPV $1,621,587

 Average Annual Cash Flow Savings: $117,837

 Prior Bond Redemption Date: 1/13/20



Background Information

Refinance bond issues

Bonds Net Present

Issue                       Outstanding           Value Benefit

Refunding 2010B $4,525,000 $  319,241.64

Refunding 2011C $6,745,000 $  498,072.76

Refunding 2012A $9,910,000 $  804,273.51

Total Net Present Value Savings: $1,621,587.91



ENGINEERING DEPARTMENT  
800 4 Ave E, Suite 1 

West Fargo, ND 58078 
701.433.5300 

www.westfargond.gov 
 

 

OFFICE USE: 
AGENDA ITEM # ______ 
 

 
AGENDA ITEM REQUEST 

BOARD OF CITY COMMISSIONERS 
WEST FARGO, NORTH DAKOTA 

 
• CONTACT PERSON(s): 

• Dustin T. Scott, City Engineer (433-5425) 

• DATE OF MEETING: December 16, 2019 

** Proposed “Consent” or “Regular” Item? [Regular] ** 

• DESCRIPTION OF REQUEST: 

• Review “Petition for Improvements” to provide city infrastructure within Eagle Run 
Plaza 9th Addition. 

• Review map and legal description for the creation of an improvement district, which is 
to be designated as “Sewer, Water, Storm & Street Improvement District No. 1329.”  
 

• LOCATION (address; legal; etc.): 

• Eagle Run Plaza 9th Addition 
 

• ACTION(S) REQUESTED: 
• Accept “Petition for Improvements” submitted by Four Horsemen, LLC. 
• Approve the creation of “Sewer, Water, Storm & Street Improvement District No. 1329” 

(pursuant to N.D.C.C. 40-22-08 & 40-22-09). 
• Direct Engineer to prepare the Engineer’s Report for “Sewer, Water, Storm & Street 

Improvement District No. 1329” (pursuant to N.D.C.C. 40-22-10). 
 
 
 

http://www.westfargond.gov/
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 AGENDA ITEM DESCRIPTION Agenda #_______ 
 CITY COMMISSION 
 WEST FARGO, NORTH DAKOTA  
 
***Please Note: The following information must be completed and submitted to the West 
Fargo City Auditor’s Office by the Thursday noon preceding the City Commission 
meeting.  Failure to comply may result in no action being taken on your request. 
 
1. CONTACT PERSON:     Tim Solberg                                     

2. PHONE NUMBER:       433-5320           DATE:   December 12, 2019     

3. PLEASE BRIEFLY DESCRIBE YOUR REQUEST: 

  South River Estates Addition, a subdivision.      

                                 

4. SITE ADDRESS OR LEGAL DESCRIPTION (if applicable): 

Auditor’s Lots 1-8 in the NW ¼ of Section 32 and Auditor’s Lots 1-5 in the NE ¼ 

of Section 31, T139N, R49W, City of West Fargo, North Dakota.   

             

5. ACTION BEING REQUESTED FROM CITY COMMISSION: 

Final Plat Approval based on conditions listed in the staff report.   
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CITY OF WEST FARGO PLANNING & COMMUNITY DEVELOPMENT 

STAFF REPORT 

 

1 | P a g e  

 

A19‐25  SUBDIVISION  

South River Estates Addition 

Auditor’s Lots 1‐8 in the NW ¼ of Section 32 and Auditor’s Lots 1‐5 in the NE ¼ of Section 31, T139N, 
R49W, City of West Fargo, North Dakota 

Applicant:  Jason Benson 
Owners:  Kathy  Neugebauer,  Robert  &  Michele  Jensen,  Robert 
Klinger, Craig & Sandra Holmstrom, Jason & Julie Benson, Ronald 
& Sharon Ristvedt, George & Dawne Neu, Dennis & Sonja Swangler

Staff Contact:  Tim Solberg, AICP  

Planning & Zoning Commission Introduction:  07‐09‐2019 

Public Hearing:  07‐09‐2019 ‐ Approval 

City Commission Final Plat Approval  12‐16‐2019 

 

PURPOSE: 

Plat eight developed residential parcels and private street. 

 

STATEMENTS OF FACT: 

Land Use Classification  G‐2: Sub‐Urban ‐ Growth Sector 

Existing Land Use:  Single Family Residential 

Current Zoning District(s):  R‐1E: Rural Estate District 

Zoning Overlay District(s):  CO: Corridor Overlay District 

Proposed Lot size(s) or range:  1.92 to 3.72 Acres 

Total area size:  9.12 Acres 

Adjacent Zoning Districts:  North & South: R‐1E: Rural Estate District  
East:  City of Fargo (across river) 
West: R‐R: Rural Residential  District 

Adjacent street(s):  Sheyenne Street (Arterial); S. River Estates Way (Private) 

Adjacent Bike/Pedestrian Facilities:  None 

Available Parks/Trail Facilities:  Future path along Sheyenne Street 

Park Dedication Requirements:  No increased development therefore no dedication to be 
required at this time 

 

DISCUSSION AND OBSERVATIONS: 

 The applicant has submitted an application and preliminary plat with 8 single family lots that are 
already zoned. 

 Development of this area began to occur late 1970s‐early 1980s prior to being annexed by the City 
of West Fargo in 2003. 

 There is one existing approach onto Sheyenne Street for the development via S. Rivers Estates Way, 
which the applicant is proposing to be dedicated to the City of West Fargo with 70’ of right‐of‐way.  
The City Public Works Director and City Engineer will need to review the condition and construction 
of the road to determine a recommendation to accept the road as a City local road.  

 The applicant is also providing 75’ of right of way dedication for Sheyenne Street on the preliminary 
plat, which would accommodate the City’s requirement of up to 150’ on arterial roadways.  The 



CITY OF WEST FARGO PLANNING & COMMUNITY DEVELOPMENT 

STAFF REPORT 

 

2 | P a g e  

 

Sheyenne Street Corridor Study does not propose improvements that staff believes would require 
additional right of way beyond 150’.   

 Public  and/or  park  dedication  is  not  required  for  the  development  because  there  is  no  new 
development proposed – all lots created as part of the subdivision existed prior to the City having 
subdivision authority. 

 A  “southside  sewer  hook‐up  fee”  has  been  required  of  all  new  subdivision  south  of  I‐94.    The 
proposed development does not intend any improvements, nor do they intend to connect to City 
sewer at this time.  Staff is currently developing a City‐wide ordinance to address sewer hookup 
fees.  Regarding this development, they do not propose to hook up to City sewer at this time. 

 An Attorney Title Opinion is required and will need to be received prior to Final Plat consideration.

 

NOTICES: 

Sent to:  Applicable agencies and departments 

Comments Received:  

 None to date. 

 

CONSISTENCY WITH COMPREHENSIVE PLAN AND OTHER APPLICABLE CITY PLANS AND ORDINANCES: 

 The proposed application is consistent with the City plans and ordinances. 

 

RECOMMENDATIONS: 

It is recommended that the City approve the proposed application on the basis that it is consistent with 
City plans and ordinances with recommended conditions of approval as follows: 
 
1. An agreement addressing future improvements to include sewer hook‐up fees is received. 
2. Public Works Director and City Engineer review and accept the currently private road to determine 

if it meets acceptable City standards to be approved as a City local road. 
3. A drainage plan is received and approved by the City Engineer.  
4. An Attorney Title Opinion to the City of West Fargo is received. 
5. Final Plat is received with any necessary easements. 
6. A certificate is received showing taxes are current. 

 

PLANNING AND ZONING RECOMMENDATION: 

At  their  July  9,  2019 meeting,  the Planning  and Zoning Commission  recommended approval  of  the 
replat, subject to the six conditions listed above. 
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R-L1A: Large Lot Single Family
R-R: Rural Residential
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 AGENDA ITEM DESCRIPTION Agenda #_______ 
 CITY COMMISSION 
 WEST FARGO, NORTH DAKOTA  
 
***Please Note: The following information must be completed and submitted to the West 
Fargo City Auditor’s Office by the Thursday noon preceding the City Commission 
meeting.  Failure to comply may result in no action being taken on your request. 
 
1. CONTACT PERSON:  Tim Solberg                                      

2. PHONE NUMBER:       433-5321           DATE:    December 12, 2019     

3. PLEASE BRIEFLY DESCRIBE YOUR REQUEST: 

  Southdale 3rd Addition, a replat.        

                                 

4. SITE ADDRESS OR LEGAL DESCRIPTION (if applicable): 

All of Southdale 2nd Addition, City of West Fargo, North Dakota   

             

5. ACTION BEING REQUESTED FROM CITY COMMISSION: 

Approval subject to the conditions listed in the staff report.    
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A19‐26  REPLAT 

Southdale 3rd Addition 

All of Southdale 2nd Addition and All of Block 3 of Southdale Addition, City of West Fargo, North 
Dakota 

Owner/Applicant:  Housing Authority of Cass 
County 

Staff Contact: Tim Solberg, AICP 

Planning & Zoning Commission Introduction:  08‐13‐2019 

Public Hearing:  08‐13‐2019 ‐ Approval 

Review Revised Plat  12‐10‐2019 ‐ Approval 

City Commission Final Plat Approval:   

 

PURPOSE: 

Replat to redevelop site with a mix of multiple family dwellings.   

 

STATEMENTS OF FACT: 

Land Use Classification:  G‐4A Core Retrofit Growth Area  

Existing Land Use:  Medium Density Multiple Dwelling units 

Current Zoning District(s):  PUD: Planned Unit Development and R‐2: Limited Multiple 
Dwelling 

Zoning Overlay District(s):  CO‐R: Redevelopment Corridor Overlay 

Proposed Lot size(s) or range:  168,626 ft² and 168,681 ft² 

Total area size:  7.74 Acres 

Adjacent Zoning Districts:  North – PUD: Planned Unit Development; West – R‐1A: 
Single Family Dwellings; South & East – R‐2: Limited 
Multiple Dwellings  

Adjacent street(s):  8th Avenue West (Local); 9th Avenue West (Local to be 
vacated); 9 ½ Avenue West (Local); Sheyenne Street 
(Arterial) 

Adjacent Bike/Pedestrian Facilities:  Adjacent Sidewalks 

Available Parks/Trail Facilities:  South  Elementary,  Herb  Tintes  Park,  and  Veteran’s 
Memorial Pool within ¼ mile. 

Park Dedication Requirements:  The area is developed. 

 

DISCUSSION AND OBSERVATIONS: 

 The applicant has submitted an application and preliminary plat. 

 The  property was  developed with mix  of multiple  family  dwellings  as  part  of  the  Cass  County 
Housing Authority.  Proposed Lot 1 contains the recently approved Planned Unit Development for 
the Cass County Housing Authority to construct Phase I and Phase II of an affordable multiple family 
housing project.  Proposed Lot 2 is intended to provide for development of Phase III of the project 
which will include row style townhomes and medium sized “big house” dwellings that are intended 
to look like a large house, but have separate entrances for each unit.   Both proposed structures 
would meet the existing district standards of the R‐2: Limited Multiple Dwelling district. 
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 The plat is providing two lots and is proposing to vacate 9th Avenue West to accommodate private 
internal drives and public easements for sanitary, water, and storm improvements associated with 
the redevelopment of this site.  There is potential for regional storm water benefits to which the 
City Engineer is considering and will provide future comments. 

 The  vacation  of  9th  Avenue  West  affects  primarily  this  site.    Pending  any  considerations  of 
comments which may occur at  the Public Hearing, staff has no objection to the vacation of  the 
roadway, but would seek to maintain any necessary easements for City utilities which would be 
required to be on the final plat at the discretion of Planning, Engineering, and Public Works. 

 

NOTICES: 

Sent to:  Applicable agencies and departments. 

Comments Received:  

 None received by staff to date. 

 

CONSISTENCY WITH COMPREHENSIVE PLAN AND OTHER APPLICABLE CITY PLANS AND ORDINANCES:

 Redevelopment and reinvestment in the site to align with the “Core‐Retrofit Growth Sector” will 
positively impact the City’s downtown core area while maintaining affordable housing options for 
our residents. 

 The  applicant  has  partnered with  urban  designers who  have  included  City  staff  in  their  design 
process  to  achieve  consistency  with  the  City’s  Downtown  Framework  Study,  Sheyenne  Street 
Corridor Study, and design elements found in West Fargo 2.0. 

 

RECOMMENDATIONS: 

It is recommended that the City approve the proposed application on the basis that it is consistent with 
City plans and ordinances with recommended conditions of approval as follows: 
 
1. An updated drainage plan is approved by the City Engineer.  

2. An Attorney Title Opinion to the City of West Fargo is received.  

3. Signed Final Plat is received with any necessary easements. 

4. A certificate is received showing taxes are current. 

 

PLANNING AND ZONING RECOMMENDATION: 

At their August 13, 2019 meeting, the Planning and Zoning Commission recommended approval of the 
replat, subject to the four conditions listed above. 

 

UPDATE: 

The  applicant  has  revised  the  plat  to  include  only  a  replat  of  the  previously  platted  Southdale  2nd 
Addition.  Staff recommends approval subject to the conditions listed above. 
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PLANNING AND ZONING RECOMMENDATION: 

At their December 10, 2019 meeting, the Planning and Zoning Commission recommended approval of 
the replat, subject to the four conditions listed above. 
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PROGRAM MANAGEMENT AGREEMENT 
 

 

BY AND BETWEEN 

THE CITY OF WEST FARGO, NORTH DAKOTA 

AND 

WEST FARGO EVENTS, INC. 

 

Dated as of December 16, 2019 

Relating to: 
 

An agreement pertaining to the program management of the POW/MIA Plaza and the 

Lights on 32 Plaza. 

 

 

 
 

This instrument was drafted by: 

Ohnstad Twichell, P.C. 

P.O. Box 458 

West Fargo, North Dakota 58078 
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PROGRAM MANAGEMENT AGREEMENT 
 

 THIS PROGRAM MANAGEMENT AGREEMENT (the “Agreement”) is entered this 

______ day of ______________, 2019, by and between the CITY OF WEST FARGO, a Home 

Rule City and political subdivision of the State of North Dakota (the “City”), and WEST FARGO 

EVENTS, INC., a nonprofit corporation organized and existing under the laws of the State of 

North Dakota (“WFE”). 

 

 WHEREAS, the City has undertaken numerous community engagement amenities and 

projects throughout the City, including the Plazas, to revitalize the community; 

 

 WHEREAS, to promote community involvement and well-being through these amenities 

and projects, the City desires to hold community events and programs; 

 

WHEREAS, WFE is organized to create, organize, and implement community events for 

all ages; and 

 

 WHEREAS, the City and WFE desire to enter into this Agreement to provide for the 

management of the Plazas by WFE. 

   

NOW THEREFORE, in consideration of the mutual covenants made herein and for other 

valuable consideration, the receipt of which is hereby acknowledged, the City and WFE agree as 

follows:  

 

ARTICLE I. 

DEFINITIONS AND INTERPRETATION 

 

Section 1.01 DEFINITIONS.  All capitalized terms used, and not otherwise defined 

herein, shall have the meanings given to them in this Agreement and as defined in this Section 

unless a different meaning clearly applies from the context. 
 

“Amended Development Agreement” means the First Amendment to the Master 

Development Agreement, dated December 17, 2018, for the development of Lights at Sheyenne 

32. 

 

“Applicable Law” means, collectively, the Constitutions of the United States and the 

State, all common law and principles of equity, and all federal, State, and local laws including, 

without limitation, all environmental laws, statutes, treaties, codes, acts, rules, regulations, 

guidelines, ordinances, resolutions, orders, judgments, decrees, injunctions, and administrative or 

judicial precedents or authorities, including the interpretation or administration thereof by any 

governmental authority charged with the enforcement, interpretation, or administration thereof, all 

governmental approvals, and all administrative orders, awards, directed duties, requests, licenses, 

certificates, authorizations and permits of, and agreements with, any governmental authority, and, 

with respect to any person, the articles of incorporation, bylaws, or other organizational or 

governing documents of such person, in each case whether or not having the force of law, that are 

applicable now or are applicable at any time hereafter to (a) the City, (b) WFE, or (c) the Services. 
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“Best Efforts” means an entity will act in Good Faith, act in accordance with generally 

accepted commercial practices, and use reasonable due diligence to undertake all action 

contemplated by this Agreement, in accordance with Applicable Law. 

 

“City” means the City of West Fargo, North Dakota, a Home Rule City and political 

subdivision of the State of North Dakota. 

 

“City Event” means an event that the City desires to be held in the POW/MIA Plaza or 

the Lights on 32 Plaza pursuant to Section 4.02 hereof. 

 

“City Representative” means as defined in Section 12.11. 

 

“City Share” means the portion of a City Event that will be paid for by the City. 

 

“City Staff” means those individuals identified in Section 4.01 hereof. 

 

“Effective Date” means the date on which both Parties have executed this Agreement. 

 

“Entertainment District” means the district adopted by the City on _____________. 

 

“Event” means either a City Event or a WFE Event, as the context may require, and 

whenever a reference in this Agreement is made to any Events, “Events” means City Events and 

WFE Events, collectively. 

 

“Good Faith” means the observance of reasonable commercial standards of fair dealing 

in a given trade or business. 

 

“Good Industry Practice” means the industry practices and standards that would be 

exercised by a prudent and experienced service provider engaged in the same kind of undertakings 

and under similar circumstances as those applying to the Services. 

 

“Key Personnel” means those individuals identified in Section 3.05 hereof. 

 

“Lights on 32 Plaza” means the plaza located within the Lights at Sheyenne 32 

development.  

 

“Maintenance Fee” means the fees established by Section 7.01 hereof. 

 

“Maintenance Fund” means the fund established by Section 7.01 hereof. 

 

“Net Profits” means the total revenue Events, including Sponsorships, less the total 

expenses for Events. 

 

“Party” means either the City or WFE, as the context may require, and its respective legal 

representatives, successors, and permitted assigns, and whenever a reference in this Agreement is 

made to any Parties hereto, “Parties” means the City and WFE, collectively, and their respective 

legal representatives, successors, and permitted assigns. 
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“Plazas” means the Lights on 32 Plaza and the POW/MIA Plaza, collectively. 

 

“POW/MIA Plaza” means the plaza located immediately to the north of the Sheyenne 

Plaza. 

 

“Services” means as defined in Section 3.01. 

 

“Sheyenne Plaza” means the mixed-use development constructed along the west side of 

Sheyenne Street in West Fargo, North Dakota, located at 444 Sheyenne Street. 

 

“Sponsorship” mean a monetary or in-kind product or service to support an Event or 

support the POW/MIA Plaza or the Lights on 32 Plaza generally. 

 

“State” means the State of North Dakota. 

 

“Utility” means a privately, publicly, or cooperatively owned line, facility, or system for 

transmitting or distributing power, electricity, light, heat, or gas, which directly or indirectly serve 

the public. 

 

“WFE” means West Fargo Events, Inc. 

 

“WFE Event” means an event to be held in the POW/MIA Plaza or the Lights on 32 Plaza 

that is not a City Event.  
 

Section 1.02 INTERPRETATION.  The headings of Articles and Sections are provided for 

convenience of reference only and will not affect the construction, meaning, or interpretation of 

this Agreement.  Any and all exhibits to this Agreement are hereby incorporated by reference.  The 

definition of terms herein shall apply equally to the singular and plural forms of the terms defined.  

Whenever the context may require, any pronoun shall include the corresponding masculine, 

feminine, and neuter forms.  The words “include,” “includes,” and “including” shall be deemed to 

be followed by the phrase “without limitation.”  The word “will” shall be construed to have the 

same meaning and effect as the word “shall.”  Unless the context requires otherwise (a) any 

definition of or reference to any agreement, instrument, or other document herein shall be 

construed as referring to such agreement, instrument, or other document as from time to time 

amended, supplemented, or otherwise modified (subject to any restrictions on such amendments, 

supplements, or modifications as set forth herein), (b) any reference herein to any person shall be 

construed to include such person’s permitted assigns, (c) the words “herein,” “hereof,” and 

“hereunder,” and words of similar import, shall be construed to refer to this Agreement in its 

entirety and not to any particular provision hereof, (d) all references herein to articles, sections, 

exhibits, and schedules shall be construed to refer to articles and sections of, and exhibits and 

schedules to, this Agreement, and (e) the words “asset” and “property” shall be construed to have 

the same meaning and effect and to refer to any and all tangible and intangible assets and 

properties, including cash, securities, accounts, and contract rights. 
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ARTICLE II. 

ENGAGEMENT 

 

Section 2.01 ENGAGEMENT.  The City hereby engages WFE as its agent to supervise, 

manage, direct, and control programming services in the Plazas, in accordance with the terms and 

conditions hereof.  WFE hereby accepts such engagement as the program manager of the Plazas 

during the term of this Agreement.  

  

Section 2.02 WFE TAX STATUS.  The City’s engagement of WFE is dependent upon its 

status as a nonprofit, 501(c)(3) organization.  WFE represents and covenants that it is, and will 

continue to be, a nonprofit, 501(c)(3) organization and that the purpose for which the City is 

engaging WFE fits within WFE’s nonprofit, 501(c)(3) purpose. 
 

ARTICLE III.  

AUTHORITY AND OBLIGATIONS 
 

Section 3.01 SERVICES.  For the benefit of the City and in performance of this 

Agreement, WFE shall perform the following specific responsibilities (collectively referred to as 

“Services”): 
 

(a) Advertise, promote, and/or market the Plazas to secure Events in the Plazas; 

 

(b) Solicit and secure funds, including Sponsorships, necessary to hold Events in the 

Plazas; 

 

(c) Coordinate with the City Representative in an effort to meet the City’s 

programming quotas; 

 

(d) Coordinate with City Staff as provided in Section 4.01 herein; 

 

(e) Manage and book Events in the Plazas; 

 

(f) Set rental structure and other fees and charges for rentals of the Plazas except as 

otherwise provided herein; 

 

(g) Work with the City to establish a Maintenance Fee structure; 

 

(h) Coordinate the calendar for Events in the Plazas; 

 

(i) Showcase the Plazas as valuable assets to the community; 

 

(j) Secure any necessary approvals, governmental or otherwise, for Events, including 

licensing, liquor, and noise, and follow all Applicable Laws; 

 

(k) Ensure all persons or entities renting the Plazas are aware of, and follow, Applicable 

Laws and secure any necessary approvals, governmental or otherwise, for Events, including 

licensing, liquor, and noise; and 
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(l) Advertise, promote, and/or market any Events secured for the Plazas; 

 

(m) Secure security personnel, as necessary, for Events in accordance with Section 6.09 

hereof; 

 

(n) Secure emergency medical personnel, as necessary, for Events; 

 

(o) Secure trash receptacles, restrooms, and other related facilities for Events;  

 

(p) Secure and coordinate any vendors desired for Events; 

 

(q) Coordinate and oversee set-up and tear down of Events; 

 

(r) Clean and restore the Plazas to their pre-Event condition following an Event;  

 

(s) Attend meetings at the request of the City upon reasonable notice of the same; and 

 

(t) Coordinate, as needed, on how alcohol and liquor and outside food and beverage 

consumption is handled. 

 

Section 3.02 EXTRA SERVICES.  The City reserves the right to request that WFE perform 

services in addition to the Services set forth in Section 3.01.  In requesting that WFE perform 

additional services, the City, in its sole discretion, will determine whether WFE shall receive 

compensation, fees, or benefits as a result of the performance of such services.  WFE shall, in its 

sole discretion, have the right to deny performing any additional services requested by the 

City.  Such a denial by WFE, however, does not preclude the City from engaging a separate 

organization to perform such services. 
 

Section 3.03 STANDARDS OF PERFORMANCE.  In performing the powers and authorities 

conferred upon it by this Agreement, WFE and all of its employees and representatives shall serve 

the City in Good Faith and shall: 
 

(a) Protect and promote the City’s interests; 

 

(b) Provide Services in an economically sound manner; 

 

(c) Observe all Applicable Laws relevant to the Services; and 

 

(d) Follow Good Industry Practice. 
 

Section 3.04 TIME AND EFFORTS REQUIREMENTS.  WFE shall devote sufficient time and 

its Best Efforts to fulfilling the Services as set forth in this Agreement such as to permit ample 

time for the performance of all duties normally associated therewith, to meet the needs of the City 

and of its residents, and to perform duties and conduct the Services in accordance with the 

standards of performance set forth in Section 3.03.  In performing the Services as set forth in this 

Agreement, WFE shall use its Best Efforts to perform each of its duties in a competent and timely 
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fashion.  In the event WFE engages third parties to perform one or more Services contemplated 

hereunder under the supervision of WFE, WFE shall use its Best Efforts to cause such third parties 

to deliver each Service in a competent and timely fashion. 
 

Section 3.05 KEY PERSONNEL.  WFE agrees and acknowledges that the following 

individuals shall be assigned to perform Services for this Agreement (hereinafter “Key 

Personnel”):  Plaza Manager.  WFE shall use its Best Efforts to assure that Key Personnel are 

available to provide Services and as points of contact for the City.  In the event that any of the Key 

Personnel are not available to provide Services, WFE shall notify the City within ten (10) calendar 

days of the Key Personnel’s non-availability.   
 

Section 3.06 NO PREFERENCE.  WFE shall be entitled to provide program management 

services to other companies or entities during the term of this Agreement.  Nonetheless, WFE shall 

not afford preference to any company or entities related to WFE or under its ownership but shall, 

so far as practicable, ensure a fair distribution of service to all such companies and entities from 

time to time under its management. 
 

Section 3.07 RECORDS AND REPORTS.  WFE shall keep, or cause to be kept, accurate, 

full, and complete books and accounts showing all operations and transactions relating to its 

Services.  The City may, at its option and during customary business hours, conduct audits of the 

books, records, and accounts relating to its Services.  The City may also, in its sole discretion, 

require WFE to be responsible for or supervise the entry of financial information concerning the 

Plazas into the business records of the City. 
 

Section 3.08 FINANCIAL STATEMENTS.  WFE shall furnish to the City a detailed 

monthly financial statement of all revenues and expenditures for the Plazas.  Each monthly 

financial statement shall be submitted within fifteen (15) calendar days after the close of the 

applicable month. 
 

Section 3.09 ANNUAL OPERATING BUDGET.    WFE, no later than July 10, shall submit 

a budget outlining the anticipated income and expenses of WFE for the subsequent calendar year 

for the Plazas to the City.  WFE shall include a plan to solicit and secure Sponsorships and 

proposed rental rates with said operating budget.  The annual operating budget will be utilized by 

the Parties to set the monthly management fee for the subsequent calendar year. 
 

Section 3.10 LIGHT AND NOISE PLAN.  On or prior to the Effective Date, WFE shall 

submit a plan to the City for review and approval outlining the actions WFE will take to comply 

with City ordinances pertaining to light and noise. 
 

Section 3.11 ADVERTISING IN THE PLAZAS.   
 

(a) For the Lights on 32 Plaza, WFE may only enter into contracts for advertisements 

in the Lights on 32 Plaza with tenants of the Entertainment District or with sponsors of the Lights 

on 32 Plaza or events held within the Lights on 32 Plaza. 

 

(b) For the POW/MIA Plaza, WFE may only enter into contracts for advertisements in 

the POW/MIA Plaza with sponsors of the POW/MIA Plaza or events held in the POW/MIA Plaza.  
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Section 3.12 USE BY ENTERTAINMENT DISTRICT TENANTS.  WFE shall allow the north 

developer, as defined by the Amended Development Agreement, one (1) day of use of the Plazas, 

rent free, per calendar year and shall allow the south developer, as defined by the Amended 

Development Agreement, four (4) days of use of the Plazas, rent free, per calendar year.  Said 

developers will be responsible for electricity, maintenance, and clean-up costs corresponding with 

their use of the Plazas and shall submit such expenses to the City. 
 

Section 3.13 WFE WEBSITE.  WFE will develop a website and will utilize such website, 

at least in part, for the promotion of the Plazas.  On the website, WFE shall include at least the 

following: rental rates for the Plazas, standard Sponsorships for the Plazas, policies and procedures 

for use of the Plazas, and any and all advertising and signage opportunities for the Plazas. 
 

ARTICLE IV. 

CITY INVOLVEMENT 
 

Section 4.01 CITY STAFF.  The City reserves the right to utilize its staff or hire additional 

staff to be present and work with WFE at Events (“City Staff”).  City Staff will be employees of 

the City, and the City will determine the roles and hours of City Staff at Events.  If the City intends 

to have City Staff present at an Event, the City will provide reasonable notice of such to WFE and 

will include the identity of the City Staff and a description of the role he or she will play at the 

Event. 
 

Section 4.02 CITY EVENTS.   
 

(a) The City reserves the right to hold City Events in the Plazas and shall at all times 

have first priority to utilize the Plazas.   
 

(b) If the City desires to hold a City Event, it will use its Best Efforts to notify WFE at 

least ninety (90) calendar days prior to the desired date for the event.  Such notification will include 

a description of the City Event.   The City will solely manage City Events, including obtaining 

Sponsorships for the same, and may request that WFE provide assistance.  WFE will only provide 

assistance to the extent requested by the City. 
 

(c)  WFE shall not charge the City a rental fee or a Maintenance Fee for utilizing the 

Plazas. 
 

Section 4.03 CITY MARKETING.  WFE may submit materials for the marketing and 

promotion of Events to the City’s Communications Director for review for inclusion on the City’s 

marketing channels, including the City website.   
 

Section 4.04 POWERS RESERVED TO CITY.  In addition to other rights specified in this 

Agreement, the City shall have the right in connection with the following: 
 

(a) To approve the annual operating budget, as provided in Section 3.10 of this 

Agreement; 
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(b) To review policies and procedures set by WFE for use of the Plazas; 
 

(c) Upon request by the City, WFE shall provide a list of available dates to the City for 

use of the Plazas.  When the Plazas are not in use by WFE, they remain public spaces. 
 

(d) To approve naming and naming rights for any City-owned property. 

 

Section 4.05 EQUIPMENT.  In the event WFE desires to utilize equipment owned by the 

City for a WFE Event, it must seek preapproval from the City prior to incurring any expenses for 

such WFE Event. 
 

Section 4.06 UTILITY EXPENSES.  The City is responsible for covering any and all 

Utility expenses incurred at the Plaza. 
 

ARTICLE V. 

COMPENSATION AND REVENUES 
 

Section 5.01 MONTHLY MANAGEMENT FEE.  By the first of each month, the City shall 

pay a management fee to WFE for the performance of Services the ensuing month.  Until a separate 

monthly management fee is set in accordance with Section 3.09, the amount of the monthly 

management fee will be $7,500.00; provided, however, at the end of each quarter of the 2020 

Fiscal Year, the City and WFE shall meet and discuss resolution of any deficits experienced by 

WFE during the prior quarter.  This meeting will additionally be utilized for a WFE performance 

review of the Services provided the prior quarter.   
 

Section 5.02 START-UP COSTS.  The City shall remit start-up costs to WFE in the 

amount of $____________ according to the following schedule: ________________. 
 

Section 5.03 OTHER FEES AND EXPENSES.  WFE shall not be entitled to, nor shall it 

receive, any compensation, fees, or expenses from the City for its performance of the Services 

other than the monthly management fee outlined in Section 5.01, start-up costs outlined in Section 

5.02, and compensation outlined elsewhere in this Agreement. 

 

Section 5.04 BENEFITS.  WFE shall not be entitled to, nor shall it receive, any benefits 

from the City for its performance of the Services. 
 

Section 5.05 NOT AN EMPLOYEE.  At no time during the term of this Agreement shall 

WFE be considered an employee of the City.  Instead, in accordance with Section 12.04 hereof, 

WFE shall at all times be considered an independent contractor of the City. 
 

Section 5.06 PLAZA REVENUES.  Except as otherwise set forth herein, WFE shall be 

entitled to all revenues generated by the Plazas except the CAM contributed by developers located 

near the Plazas, as set forth in the Amended Development Agreement, which shall be remitted to 

the City. 
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ARTICLE VI. 

EVENTS 
 

Section 6.01 TYPE OF EVENTS.  The Parties agree that WFE shall seek to secure Events 

that promote community involvement and well-being.  WFE shall not seek to secure Events 

including, but not limited to the following: 
 

(a) Content that threatens any person or organization; 

 

(b) Content that violates intellectual property rights; 

 

(c) Content promoting any illegal activity; 

 

(d) Content which might compromise the safety and security of the public or public 

systems; or 

 

(e) Content that violates any federal, State, or local law. 
 

Section 6.02 FUNDING.  WFE is solely responsible for raising funds, including 

Sponsorships, to carry out its Services, including for marketing and for advertising, and for holding 

Events in the Plazas. 
 

Section 6.03 PERMITTING AND NOTICE.  In the event WFE seeks to hold a WFE Event 

in the POW/MIA Plaza or the Lights on 32 Plaza that requires a permit from the City in accordance 

with City Ordinances, WFE or its designee must secure any and all necessary permits from the 

City prior to holding the Event.   

 

Section 6.04 MARKS.  During the term of this Agreement, WFE is authorized to utilize 

any marks, indicators, or names of the Plazas to carry out its Services.  WFE shall not, however, 

use any marks, indicators, or names of the City without obtaining prior written consent from the 

City.  Upon the expiration or termination of this Agreement for any reason, such license to utilize 

any marks, indicators, or names of the Plazas shall immediately cease, and WFE shall have no 

further rights to use such marks, indicators, or names. 
 

Section 6.05 EVENT QUOTA.  WFE shall program at least two (2) Events per calendar 

month. 
 

Section 6.06 WFE EMPLOYEE AT EVENT.  WFE shall have at least one (1) employee 

readily available or on-site for any Event held at the POW/MIA Plaza or the Lights on 32 Plaza.  

WFE shall indicate to the City and to applicable public safety agencies who that employee is, his 

or her contact information, and whether he or she will be on-site or on-call. 
 

Section 6.07 DEBTS AND LIABILITIES.  All debts and liabilities incurred by WFE in the 

course of its Services shall be the debts and liabilities of WFE and in no event shall they be the 

debts and liabilities of the City unless otherwise expressly agreed to by the City. 
 

Section 6.08 CITY PROMOTION.  The City, in its sole discretion, may promote Events. 
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Section 6.09 SECURITY PERSONNEL.  When securing security personnel for an Event, 

WFE shall first inquire whether the West Fargo Police Department will staff an Event and then 

may seek to hire a private security firm. 
 

Section 6.10 NET PROFITS AND OPERATING RESERVE.  WFE shall establish an operating 

reserve fund as a separate and distinct fund into which WFE will deposit Net Profits.  WFE may 

utilize the funds in the operating reserve as necessary for cash flow needs in its discretion.  At the 

end of a fiscal year, WFE may carry over up to eighty percent (80%) of its next year’s budget in 

the operating reserve fund.  Within one (1) month following the end of WFE’s fiscal year, WFE 

will remit any Net Profits in excess of such amount to the City. 
 

Section 6.11 EVENT SCHEDULE.  At least seven (7) calendar days prior to the first 

calendar day of a month, WFE shall provide a schedule of Events booked for the upcoming 

calendar month to the City Representative.  The furnishing of this schedule to the City does not 

preclude WFE from modifying the schedule or adding or removing Events from the schedule.  The 

schedule is intended for informational purposes only, but it does not relieve WFE from abiding by 

any other term or condition of this Agreement. 
 

ARTICLE VII. 

MAINTENANCE 
 

Section 7.01 MAINTENANCE.  Following the Effective Date of this Agreement, the City 

and WFE will work cooperatively to establish a schedule of Maintenance Fees to be charged for 

all WFE Events held in the Plazas.  City Events will not be subject to any Maintenance Fees.  WFE 

will be responsible for collecting Maintenance Fees for all WFE Events, and the City will deposit 

the Maintenance Fees into the Maintenance Fund, which the City will establish and administer.  

The City will be responsible for maintenance of the Plazas and will utilize funds deposited in the 

Maintenance Fund solely for the maintenance and improvement of the Plazas. 
 

ARTICLE VIII. 

LIABILITIES 

 

Section 8.01 INDEMNIFICATION.  WFE will indemnify, protect, defend, and hold 

harmless the City, and its officers and employees, from and against all claims, damages, liabilities, 

injuries, costs, fees, expenses, or losses, including without limitation, reasonable attorney’s fees 

and costs of investigation and litigation, which may be incurred by the City to the extent caused 

by the Services provided by WFE, the negligence of or the breach of any provisions of this 

Agreement by WFE or a person employed or contracted by WFE, or from a third party claim 

arising during WFE’s use of the POW/MIA Plaza or the Lights on 32 Plaza for an Event. 

 

Section 8.02 WFE INSURANCE.   
 

(a) WFE will obtain and maintain the following insurance during the term of this 

Agreement: 
 

(1) Workers’ compensation insurance as required by the State of North Dakota. 
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(2) Commercial general liability insurance, personal injury, bodily injury, and 

property damage on an occurrence basis with limits of liability not less than $1,000,000 

per occurrence and $2,000,000 annual aggregate.  The City shall be named as an additional 

insured on a primary, non-contributory basis. 
 

(3) Business automobile liability insurance covering all owned, hired, and non-

owned vehicles with personal protection insurance to comply with the provisions of the 

North Dakota No Fault Insurance Law including residual liability insurance with minimum 

bodily injury limits of $1,000,000 each person and $1,000,000 each occurrence and 

minimum property damage limits of $1,000,000 each occurrence.  The City shall be named 

as an addition insured on a primary, non-contributory basis. 
 

(4) Commercial umbrella insurance with a minimum limit of $1,000,000.  The 

City shall be named as an additional insured on a primary, non-contributory basis. 
 

(b) All policies shall be issued by companies authorized to do business in the State of 

North Dakota, name WFE as the insured, and shall be accompanied by a commitment from the 

insurer that such policies shall not be canceled or reduced without at least thirty (30) calendar days’ 

prior notice to the City. 
 

(c) Certificates evidencing the above-described insurance shall be submitted to the City 

prior to the commencement of Services under this Agreement and at least fifteen (15) calendar 

days prior to the expiration dates of expiring policies.  A current certificate of insurance must be 

on file with the City for the duration of this Agreement.  Said coverage shall be primary coverage 

rather than any policies and insurance owned or maintained by the City.  Policies shall be issued 

by insurers who endorse the policies to reflect that, in the event of payment of any loss or damages, 

subrogation rights under those contract documents will be waived by the insurer with respect to 

claims against the City. 
 

(d) WFE shall be responsible for the payment of all deductibles contained in any 

insurance hereunder. 
 

(e) WFE shall also secure the fidelity bond as required by Section 3.09 hereof. 
 

(f) If, during the term of this Agreement, changed conditions or other pertinent factors 

should, in the reasonable judgment of the City, render inadequate the above-described insurance 

limits, WFE will furnish on demand such additional coverage as may reasonably be required by 

the City under the circumstances.  All such insurance shall be effected at WFE’s expense, under 

valid and enforceable policies, issued by the insurers of recognized responsibility which are well-

rated by national rating organizations and are acceptable to the City. 
 

(g) The provisions requiring WFE to carry said insurance shall not be construed in any 

manner as waiving or restricting the liability of WFE under this Agreement. 
 

(h) The City has the authority to vary from the specified limits as deemed necessary. 
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Section 8.03 CITY INSURANCE.  The City will maintain liability and property insurance 

for the Plazas as determined in its discretion. 
 

ARTICLE IX. 

REPRESENTATIONS AND WARRANTIES 

 

Section 9.01 WFE REPRESENTATIONS.  WFE hereby represents and warrants to the City 

as follows: 
 

(a) WFE is a duly organized nonprofit company created under the laws of the State, is 

qualified to conduct business in the State, has the requisite power and all required licenses to carry 

on its present and proposed activities, and has the full power, right, and authority to execute and 

perform each and all of its obligations under this Agreement; 

 

(b) WFE has taken or caused to be taken all requisite action to authorize the execution 

and delivery of, and the performance of its obligations under, this Agreement; 

 

(c) Each person executing this Agreement on behalf of WFE has been or will at such 

time be duly authorized to execute each such document on behalf of WFE; 

 

(d) This Agreement has been duly authorized, executed, and delivered by WFE and 

constitutes a valid and legally binding obligation on WFE, enforceable against it in accordance 

with its terms, subject only to applicable bankruptcy, insolvency, and similar applicable laws 

affecting the enforceability of the rights of creditors generally and to general principles of equity; 

 

(e) Neither the execution and delivery by WFE of this Agreement, nor the 

consummation of the transactions contemplated hereby or thereby, is in conflict with or will result 

in a default under or a violation of (i) the governing instruments of WFE or any other agreements 

or instruments to which it is a party or by which it is bound or (ii) to its knowledge, any Applicable 

Law, where such violation will have a material effect on the ability of WFE to perform its 

obligations under this Agreement; 

 

(f) There is no action, suit, proceeding, investigation, or litigation pending and served 

on WFE which challenges WFE’s authority to execute, deliver or perform, or the validity or 

enforceability of, this Agreement, or challenges the authority of the WFE official executing this 

Agreement; and WFE has disclosed to the City any pending and unserved or threatened action, 

suit, proceeding, investigation, or litigation with respect to such matters of which WFE is aware; 

 

(g) WFE is in material compliance with all Applicable Laws applicable to WFE or its 

activities connected with this Agreement; and 

 

(h) To the best of WFE’s knowledge after diligent inquiry, no event which, with the 

passage of time or the giving of notice, would constitute a default by WFE has occurred. 

 

Section 9.02 CITY REPRESENTATIONS.  The City hereby represents and warrants to WFE 

as follows: 
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(a) The City has full power, right, and authority to execute, deliver, and perform its 

obligations under, in accordance with, and subject to the terms and conditions of this Agreement; 

 

(b) Each person executing this Agreement has been or at such time will be duly 

authorized to execute each such document on behalf of the City; 

 

(c) Neither the execution and delivery by the City of this Agreement, nor the 

consummation of the transactions contemplated hereby, is in conflict with or will result in a default 

under or violation of (i) any other agreements or instruments to which it is a party or by which it 

is bound or (ii) to its knowledge, any Applicable Law, where such violation will have a material 

adverse effect on the ability of the City to perform its obligations under this Agreement; and 

 

(d) The City has taken or caused to be taken all requisite actions to authorize the 

execution and delivery of, and the performance of its obligations under, this Agreement. 
 

ARTICLE X. 

TERM AND TERMINATION 

 

Section 10.01 TERM.  The initial term of this Agreement shall commence on the Effective 

Date and shall terminate on December 31, 2020.  The City shall have the option to renew the 

Agreement for successive one (1) year periods running from January 1 to December 31.  Each 

such renewal of the Agreement will be deemed exercised by the annual approval of WFE’s annual 

operating budget by the City for the upcoming year.  If the City does not approve of WFE’s annual 

operating budget, this Agreement will terminate on December 31 of the current year, unless 

otherwise terminated earlier under the provisions of Section 10.02. 

 

Section 10.02 TERMINATION.  In addition to the provisions of Section 10.01, this 

Agreement may terminate for any of the following reasons: 
 

(a) The City retains the ability to terminate this Agreement in the event the City decides 

to sell, lease, or close the POW/MIA Plaza or the Lights on 32 Plaza.  To exercise this option, the 

City shall provide not less than one hundred eighty (180) calendar days’ advanced written notice 

to WFE that it has decided to sell, lease, or close the POW/MIA Plaza or the Lights on 32 Plaza. 
 

(b) The City retains the ability to terminate this Agreement at any time within its 

discretion by providing WFE thirty (30) calendar days’ written notice. 
 

(c) Either Party may terminate this Agreement without termination fee, penalty, or 

liquidated damages if the other Party commits a breach of any material obligation under this 

Agreement; provided that if a Party shall, by any act or omission, be in breach of any material 

obligation under this Agreement and such breach shall continue for a period of fourteen (14) days 

after written notice thereof has been given by the Party to the offending Party, the Party shall have 

the right to terminate this Agreement with immediate effect by notice to the offending Party.  If 

the material breach constitutes malfeasance or misfeasance, the City shall not be obligated to 

provide an opportunity to cure.  For purposes of this Agreement, malfeasance means evil doing, 

ill conduct, the commission of some act which is positively unlawful, the doing of an act which is 

wholly wrongful and unlawful, the doing of an act which the person ought not to do at all, or the 
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unjust performance of some act which the party had no right or which he had contracted not to do.  

It includes any wrongful conduct that affects, interrupts, or interferes with the performance of 

official duties.  For purposes of this Agreement, misfeasance means the improper performance of 

some at, which the party may lawfully do. 
 

(d) The Parties may mutually agree, in writing, to terminate this Agreement, at any 

time, without termination fee, penalty, or liquidated damages. 
 

Section 10.03 TURN OVER OF FUNDS.  In the event this Agreement terminates, WFE shall 

turn over all funds and rights to funds collected or promised to program Events in the Plazas or to 

sponsor the Plazas as of the termination date to the City. 
 

ARTICLE XI. 

CONFIDENTIALITY 

 

Section 11.01 GENERALLY.  All information furnished to, or developed by, WFE or any 

of its employees, directors, or sub-contractors pursuant to this Agreement shall be the property of 

the City and shall be kept confidential by WFE, both during and after the term of this Agreement. 

 

Section 11.02 NORTH DAKOTA OPEN RECORDS REQUEST.  In the event WFE receives an 

open records request for any records relating to its Services or this Agreement, WFE shall notify 

the City of the request and shall secure an opinion from the City as to whether WFE shall release 

the records. 
 

ARTICLE XII. 

MISCELLANEOUS 

 

Section 12.01 ASSIGNMENT.  Neither Party may assign this Agreement without the prior 

written consent of the other Party.  The Parties’ rights and obligations under this Agreement will 

be passed to the assignees to which those rights and obligations have been permissibly assigned. 

 

Section 12.02 MODIFICATION.  This Agreement may be amended or modified only by 

mutual consent of both Parties, unless otherwise provided for herein. 

 

Section 12.03 GOVERNING LAW.  This Agreement will be governed by and construed in 

accordance with the laws of the State of North Dakota. 

 

Section 12.04 INDEPENDENT CONTRACTOR.  In the performance of this Agreement, it is 

mutually understood and agreed that WFE, its directors, and its employees are at all times acting 

and performing as an independent contractor and not as an employee, joint venturer, agent, partner, 

or lessee of the City.  The City shall not exercise control or direction over the specific methods by 

which WFE performs its Services hereunder; the sole interest and responsibility of the City shall 

be to ensure that the Services covered by this Agreement are rendered in accordance with the terms 

and conditions hereof.  WFE, its directors, and its employees shall not have any claim under this 

Agreement against the City for workers compensation, unemployment compensation, vacation 

pay, sick leave, retirement benefits, social security benefits, disability insurance benefits, 

unemployment insurance benefits, or other employee benefits, all of which shall be the sole 
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responsibility of WFE.  The City shall not withhold on behalf of WFE, its directors, or any of its 

personnel any sums for income tax, unemployment insurance, Social Security, or otherwise 

pursuant to any law or requirement of any government agency, and all such withholding, if any is 

required, shall be the sole responsibility of WFE.  WFE shall indemnify and hold harmless the 

City from any and all loss or liability, if any, arising with respect to any of the foregoing benefits 

or withholding requirements. 

 

Section 12.05 SEVERABILITY.  In case any one or more of the provisions of this 

Agreement shall be invalid, illegal, or unenforceable in any respect, the validity, legality, and 

enforceability of the remaining provisions contained in this Agreement will not in any way be 

affected or impaired thereby. 

 

Section 12.06 WAIVER.  No waiver of any Party of any right or remedy pursuant to this 

Agreement will be deemed to be a waiver of any other or subsequent right or remedy pursuant to 

this Agreement.  The consent of one Party to any act by the other Party requiring such consent will 

not be deemed to render unnecessary the obtaining of consent to any subsequent act for which 

consent is required, regardless of whether similar to the act for which consent is given. 
 

Section 12.07 NO THIRD PARTY BENEFICIARIES.  Nothing contained in this Agreement is 

intended or will be construed as creating or conferring any right, benefits, or remedies upon, or 

creating any obligations of the Parties hereto toward, any person or entity not a Party to this 

Agreement, except those rights expressly contained herein. 

 

Section 12.08 ENTIRE AGREEMENT.  This Agreement contains the entire and exclusive 

understanding of the Parties with respect to the subject matter thereof and supersedes all prior 

agreements, understandings, statements, representations, and negotiations, in each case oral or 

written, between the Parties with respect to their subject matter, except as otherwise provided 

herein. 

 

Section 12.09 COUNTERPARTS.  This instrument may be executed in two or more 

counterparts, each of which will be deemed an original, but all of which together will constitute 

one and the same instrument. 
 

Section 12.10 SURVIVAL.  The indemnifications, limitations, releases, obligations, and 

all other provisions which by their inherent character should survive expiration or earlier 

termination of this Agreement will survive the expiration or earlier termination of this Agreement. 
 

Section 12.11 AUTHORIZED REPRESENTATIVES.   
 

(a) The City and WFE hereby designate the following individuals as their initial 

representatives, respectively, to administer this Agreement on their respective behalves: 

 

(1) City Representative: City Administrator 

 

(2) WFE Representative: Plaza Manager  
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(b) The representatives will be reasonably available to each other during the term of 

this Agreement and will have the authority to issue instructions and other communications on 

behalf of the City and WFE, respectively, and will be the recipients of notices and other written 

communications from the other Party pursuant to this Agreement, except as otherwise provided in 

this Agreement.  Such representatives, however, will not have the authority to make decisions or 

give instructions binding upon the City or WFE, except to the extent expressly authorized by the 

City or WFE, as the case may be, in writing. 

 

(c) In the event either the City or WFE designates a different representative, it will give 

the other Party written notice of the identity of and contact information for the new representative, 

as the case may be. 

 

Section 12.12 NOTICES.   

 

(a) All notices under this Agreement shall be in writing and: (i) delivered personally; 

(ii) sent by certified mail, return receipt requested; (iii) sent by a recognized overnight mail or 

courier services, with delivery receipt requested; or (iv) sent by email communication followed by 

a hard copy, to the following addresses. 

 

(b) All notices to the City shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the City Representative: 

 

City of West Fargo 

Attn:  City Representative 

800 Fourth Avenue East 

Suite 1 

West Fargo, ND 58078 

 

(c) All notices to WFE shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the WFE Representative: 

 

West Fargo Events, Inc. 

Attn:  Plaza Manager 

745 31st Avenue East, Suite 105 

West Fargo, ND 58078 

 

(d) Notices shall be deemed received when actually received in the office of the 

addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on 

the receipt of the U.S. Postal Service, private courier, or other person making the delivery.  

Notwithstanding the foregoing, notices sent by facsimile after 4:00 p.m. Central time and all other 

notices received after 5:00 p.m. shall be deemed received on the first calendar day following 

delivery.  
 

Section 12.13 WAIVER OF JURY TRIAL.  The Parties hereby knowingly, irrevocably, 

voluntarily, and intentionally waive any rights that any may have to a trial by jury with respect to 

any action, proceeding, counterclaim, or defense based upon this Agreement, or arising out of, 

under, or in connection with this Agreement, or with respect to any course of conduct, course of 



 

17 

dealing, statements (whether oral or written), or actions of any Party hereto relating to this 

Agreement.  This provision is a material inducement for all Parties entering into this Agreement.  

This provision applies only to suits between the Parties and does not apply to third party claims or 

suits. 
 

Section 12.14 FORCE MAJEURE.  Neither Party will be liable to the other during any 

period in which its performance is delayed or prevented, in whole or in part, by any of the following 

circumstances: war, civil war, invasion, violent act of foreign enemy, or armed conflict; nuclear, 

chemical, or biological contamination; ionizing radiation; or any act of terrorism.  If such a 

circumstance occurs, the Party claiming the delay must undertake reasonable action to notify the 

other Party of the same. 

 

IN WITNESS WHEREOF, the Parties caused this Agreement to be executed. 

 

 

(Remainder of page intentionally left blank.) 



 

A-1 

 

Signature Page for the City of West Fargo, North Dakota 

 

 

The governing body of the City of West Fargo, North Dakota, approved this Agreement on the 

___ day of ______________, 2019. 

 

 

THE CITY OF WEST FARGO, NORTH 

DAKOTA 

 

 

 

By:        

Bernie Dardis, President of the Board of 

City Commissioners 

 

ATTEST: 

 

 

 

       

Tina Fisk, City Auditor 
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Signature Page for West Fargo Events, Inc. 

 

 

The governing board of West Fargo Events, Inc., approved this Agreement on the ___ day of 

_________________, 2019. 

 

 

WEST FARGO EVENTS, INC. 

 

 

 

By:        

 

Its: _________________________________ 
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LEASE AND USE AGREEMENT 
 

 

BY AND BETWEEN 

 

CITY OF WEST FARGO, NORTH DAKOTA 

 

AND 

 

SHEYENNE 32 EAST LLC 

 

AND 

 

SHEYENNE 32 WEST LLC 

 

AND 

 

SHEYENNE 32 SOUTH LLC 

 

AND 

 

SHEYENNE 32 NORTH LLC 

 

AND 

 

NORTHERN LIGHTS ON SHEYENNE, LLC 

 

Dated as of December 16, 2019 

 

Relating to: 
 

A Lease and Use Agreement defining the roles and responsibilities of the Parties regarding 

the Parking Garage in the Sheyenne & 32 Urban Development. 

 

 

 
 

This instrument was drafted by: 

Ohnstad Twichell, P.C. 

P.O. Box 458 

West Fargo, North Dakota 58078 
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LEASE AND USE AGREEMENT 

 

 THIS LEASE AND USE AGREEMENT (the “Agreement”) is made and entered into 

this ____ day of _______________, 2019 (the “Effective Date”), by and between City of West 

Fargo, North Dakota, a North Dakota municipal corporation, having an address of 800 4th Avenue 

East, Suite 1, West Fargo, North Dakota 58078 (the “City”); Sheyenne 32 East LLC, a North 

Dakota limited liability company having an address of 400 10th Street SE, Minot, North Dakota 

58701 (hereinafter “S32E”); Sheyenne 32 West LLC, a North Dakota limited liability company 

having an address of 400 10th Street SE, Minot, North Dakota 58701 (hereinafter “S32W”); 

Sheyenne 32 South LLC, a North Dakota limited liability company having an address of 400 10th 

Street SE, Minot, North Dakota 58701 (hereinafter “S32S”); Sheyenne 32 North LLC, a North 

Dakota limited liability company having an address of 400 10th Street SE, Minot, North Dakota 

58701 (hereinafter “S32N”); and Northern Lights on Sheyenne, LLC, a North Dakota limited 

liability company, having an address of 3280 Veterans Blvd S., Suite 303, Fargo, ND 58104 

(hereinafter “NL”) (collectively, the City, S32E, S32W, S32S, S32N, and NL, the “Parties”). 

 

 WHEREAS, the City adopted a General Plan for Urban Renewal and Urban Development 

and the Sheyenne & 32 Urban Development Plans (collectively, the “Plans”); and  

  

 WHEREAS, in pursuit of the Plans, on February 19, 2018, the City entered into a Master 

Development Agreement with Sheyenne 32, LLC for the Eagle Run Plaza Sixth Addition to the 

City of West Fargo, Cass County, North Dakota (the “Property”); and  

 

WHEREAS, on December 17, 2018, the City, Sheyenne 32, LLC, and EagleRidge 

Development, LLC entered into the First Amendment to Master Development Agreement 

(“Amended Development Agreement”) for the development of Lots 3, 4, 5, 6, 7, and 8, Block 1, 

of the Property by Sheyenne 32, LLC (“South Development”), and for the development of Lot 1, 

Block 1, of the Property by EagleRidge Development, LLC (“North Development”); and 

 

WHEREAS, on Lot 4 of the Property, Sheyenne 32, LLC constructed the Parking Garage, 

which the City committed to purchase; and 

 

WHEREAS, in the remainder of the South Development, Sheyenne 32, LLC constructed, 

in part, buildings now owned by S32N, S32E, S32W, and S32S; and 

 

WHEREAS, in the North Development, EagleRidge Development, LLC constructed a 

mixed-use building now owned by NL; and 

 

 WHEREAS, the Amended Development Agreement outlined the leaseback of the Parking 

Garage to occupants of the South Development and the North Development; and 

 

 WHEREAS, the Amended Development Agreement additionally reserved rights for the 

North Development in the Parking Garage; and 

 

 WHEREAS, the Parties now desire to enter into this Agreement to set forth the roles and 

responsibilities of the lease of the Parking Garage. 
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NOW THEREFORE, in consideration of the mutual covenants made herein and for other 

valuable consideration, the receipt of which is hereby acknowledged, the Parties agree as follows:  

 

ARTICLE I. 

DEFINITIONS AND INTERPRETATION 

 

Section 1.01 DEFINITIONS.  All capitalized terms used, and not otherwise defined 

herein, shall have the meanings given to them in this Agreement and as defined in this Section 

unless a different meaning clearly applies from the context. 
 

 “Amended Development Agreement” means the First Amendment to the Master 

Development Agreement, dated December 17, 2018, for development of the Property. 

 

“Applicable Law” means, collectively, the Constitutions of the United States and the State 

of North Dakota, all common law and principles of equity, and all federal, state, and local laws 

including, without limitation, all Environmental Laws, statutes, treaties, codes, acts, rules, 

regulations, guidelines, ordinances, resolutions, orders, judgments, decrees, injunctions, and 

administrative or judicial precedents or authorities, including the interpretation or administration 

thereof by any governmental authority charged with the enforcement, interpretation, or 

administration thereof, all governmental approvals, and all administrative orders, awards, directed 

duties, requests, licenses, certificates, authorizations, and permits of, and agreements with any 

governmental authority, and, with respect to any person, articles of incorporation, bylaws, or other 

organizational or governing documents of such person, in each case whether or not having the 

force of law, that are applicable now or are applicable at any time hereafter to (a) any of the Parties 

or (b) the Parking Garage. 

 

“Business Day” means a day in which normal business is conducted and excludes 

weekends and State holidays. 

 

“City” means the City of West Fargo, North Dakota, a North Dakota municipal 

corporation. 

 

“Environmental Law” means any federal, State, or local law, regulation, code, rule, 

ordinance, order, judgment, decree, injunction, or common law relating in any way to human 

health, occupational safety, natural resources, plant or animal life, or the environment, including 

without limitation, the Resource Conservation and Recovery Act; the Comprehensive 

Environmental Response, Compensation, and Liability Act; the Toxic Substances Act; and any 

similar or comparable State or local law. 

 

“Event of Default” means those events set forth in Article V hereof. 

 

“Good Industry Practice” means the industry practices and standards that would be 

exercised by a prudent and experienced service provider engaged in the same kind of undertakings 

and under similar circumstances as those applying to the services set forth in this Agreement. 

 

“Lot 4” means Lot 4, Block 1, Eagle Run Plaza Sixth Addition to the City of West Fargo, 

Cass County, North Dakota. 
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“Manager” means a Person retained by the City to operate and manage the Parking 

Garage. 

 

“Master Development Agreement” means the Master Development Agreement, dated 

February 19, 2018, for the development of the Property. 

 

 “North Development” means the mixed-use building or buildings constructed on Lot 1, 

Block 1, of the Property. 

 

“Parking Garage” means the Parking Garage constructed on Lot 4 pursuant to the 

Amended Development Agreement. 

 

“Party” means either the City, S32N, S32E, S32W, S32S, or NL, and its respective 

representatives, successors, or assigns, as the context requires. 

 

“Person” means an individual, a general or limited partnership, a joint venture, a 

corporation, a limited liability company, a trust, an unincorporated organization, or a governmental 

authority. 

 

“Plans” means the General Plan for Urban Renewal and Urban Development, dated June 

2017, and the Sheyenne & 32 Urban Development Plan, dated ___________, of the City. 

 

“Property” means Eagle Run Plaza Sixth Addition to the City of West Fargo, Cass 

County, North Dakota. 

 

“Right” means as defined in Section 2.01 hereof. 

 

“South Development” means mixed-use buildings constructed on Lots 3, 5, 7, and 8, 

Block 1, of the Property. 

 

“State” means the State of North Dakota. 

 

“TIF District” means Tax Increment Financing District No. 2017-1 created by the City on 

July 17, 2017. 
 

Section 1.02 INTERPRETATION.   
 

(a) The headings of articles and sections are provided for convenience of reference 

only and will not affect the construction, meaning, or interpretation of this Agreement.  Any and 

all exhibits to this Agreement are hereby incorporated by reference.  The definition of terms herein 

shall apply equally to the singular and plural forms of the terms defined.  Whenever the context 

may require, any pronoun shall include the corresponding masculine, feminine, and neuter forms.  

The words “include,” “includes,” and “including” shall be deemed to be followed by the phrase 

“without limitation.”  The word “will” shall be construed to have the same meaning and effect as 

“shall.”  Unless the context requires otherwise (i) any definition of or reference to any agreement, 

instrument, or other document herein shall be construed as referring to such agreement, instrument, 
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or other document as from time to time amended, supplemented, or otherwise modified (subject 

to any restrictions on such amendments, supplements, or modifications as set forth herein), (ii) any 

reference herein to any person shall be construed to include such person’s permitted assigns, (iii) 

the words “herein,” “hereof,” and “hereunder,” and words of similar import, shall be construed to 

refer to this Agreement in its entirety and not to any particular provision hereof, (iv) all references 

herein to articles, sections, exhibits, and schedules shall be construed to refer to articles and 

sections of, and exhibits and sections to, this Agreement, and (v) the words “asset” and “property” 

shall be construed to have the same meaning and effect and to refer to any and all tangible and 

intangible assets and properties, including cash, securities, accounts, and contract rights.  In the 

computation of periods of time from a specified date to a later specified date, the word “from” 

means “from and including” and the words “to” and “until” mean “to and including.” 
 

(b) This Agreement is not to be interpreted or construed against the interests of a Party 

merely because that Party proposed this Agreement or some provision of it or because that Party 

relies on a provision of this Agreement to protect itself.  The Parties acknowledge and agree that 

this Agreement has been prepared jointly by the Parties and has been the subject of arm’s length 

and careful negotiation, that each Party has been given the opportunity to independently review 

this Agreement with legal counsel, and that each Party has the requisite experience and 

sophistication to understand, interpret, and agree to the particular language of the provisions of 

this Agreement.  Accordingly, in the event of an ambiguity in or dispute regarding the 

interpretation of this Agreement, this Agreement will not be interpreted or construed against the 

Party preparing it simply as a consequence of preparing it. 
 

ARTICLE II. 

USE OF PARKING GARAGE 

 

Section 2.01 GRANT OF RIGHT.  Subject to the terms and conditions of this Agreement, 

the City hereby grants to NL the exclusive use of 104 spaces located on the third floor of the 

Parking Garage (the “NL Spaces”), and NL accepts such right and the ability to designate the use 

of the NL Spaces and to restrict access to the NL spaces from general public or others (the “Right”). 

  

Section 2.02 QUIET POSSESSION AND ENJOYMENT.   
 

(a) The City covenants and agrees that, except as otherwise provided herein, NL will, 

at all times during the Agreement, be entitled to, and will have, the quiet possession and enjoyment 

of the NL Spaces and be entitled to hold this Agreement and exercise the rights granted to it under 

this Agreement, subject to the exercise of the City of its rights under the Agreement.  The City 

will, at all times during this Agreement, defend the Right and any rights the City grants to NL 

hereunder, or any portion thereof, in each case against any Person claiming any interest adverse to 

the City or NL in the NL Spaces, or any portion thereof, except where such adverse interest arises 

as a result of an act or omission of NL in breach of the provisions of this Agreement or the 

negligence, misconduct, or violation of Applicable Law by NL. 
 

(b) Notwithstanding the foregoing, NL acknowledges and understands that such right 

of quiet enjoyment to each part of the NL Spaces is subject to and (where relevant) will not affect: 
 

(1) The state and condition of each part of the NL Spaces; 
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(2) Any present or future rights of access to the Parking Garage granted by the 

City to third parties; provided, however, that the City may not grant future rights of access 

solely for the purpose of frustrating NL’s use of the NL Spaces or that will materially or 

unduly interfere with NL’s use of the NL Spaces; and 
 

(3) The rights, including rights of access, granted to the City, its agents, and its 

employees, agents, consultants, and contractors, and to other persons under any agreement 

or contract entered by and between the City and NL. 
 

Section 2.03 COLLABORATIVE NATURE.  The City and NL agree to cooperate in the 

fulfilment of the purposes and intent of this Agreement, and neither shall be under any obligation 

to perform the obligations under this Agreement. 

 

Section 2.04 NATURE OF INTERESTS.  NL’s rights pursuant to this Agreement are limited 

to those set forth in this Agreement.  The Agreement does not grant NL any fee title, easement, or 

other real property interest of any kind or to the NL Spaces or Parking Garage except as set forth 

in this Agreement. 
 

Section 2.05 HANDBACK.  At the expiration or termination of this Agreement, NL will 

handback the NL Spaces to the City in the same or similar condition of that existing on the 

Effective Date, taking into consideration normal wear and tear and any improvements consented 

to by the City. 
 

Section 2.06 SPECIAL ASSESSMENTS, TAXES, FINES, AND FEES.  The City will be 

responsible for the payment of any special assessments, taxes, fines, and fees assessed against the 

Parking Garage during the term of this Agreement. 
 

Section 2.07 OTHER USE OF PARKING GARAGE.  Except as otherwise expressly stated or 

reserved herein, the Parking Garage shall be available to the general public for public parking at 

any time.  The City, however, shall have the right to designate the non-exclusive use of the Parking 

Garage parking spaces, aside from the NL Spaces, for temporary use by S32E, S32W, S32S, S32N, 

the Manager, its related entities, their invitees, employees, and customers.  The City retains the 

right to temporarily restrict access to the Parking Garage and may override the exclusive rights for 

Special Events, such Special Events not to exceed five (5) per year. 
 

Section 2.08 REVIEW.  The Parties will review the terms of the Agreement every five 

(5) years and amend as desired. 
 

Section 2.09 MANAGER PROTEST.  In the event the City engages a third party to serve 

as the Manager, the Parties reserve the ability to protest the quality of the services provided by the 

Manager for the Parking Garage, as well as for the plaza located at the Lights at Sheyenne 32, to 

the City, with the intent of termination of the Manager.  If the City, in its discretion, does not 

terminate the Manager as a result of such protest, the Parties will engage in binding arbitration 

regarding the matter.  The Parties must agree upon an arbiter and will equally split the costs of 

such arbitration. 
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Section 2.10 PLAZA USE.  In conjunction with the rental of the Parking Garage, the 

tenants in the North Development and the South Development will have the opportunity to utilize 

the plaza located at the Lights at Sheyenne 32 as follows:  (a)  the tenants of the North Development 

will be allowed to utilize said plaza one (1) day per calendar year, rent free, so long as the tenants 

pay the electricity, maintenance, and clean-up costs for such use to the City; and (b) the tenants of 

the South Development will be allowed to utilize said plaza four (4) days per calendar year, rent 

free, so long as the tenants pay the electricity, maintenance, and clean-up costs for such use to the 

City. 
 

ARTICLE III. 

CONTRIBUTIONS FOR OPERATION OF THE PARKING GARAGE  

 

Section 3.01 CONTRIBUTIONS FOR OPERATIONS.  For the use of the Parking Garage, 

S32N, S32E, S32W, S32S, and NL shall make the following payments to the City: 
 

(a) NL shall contribute the amount of Twenty Five Thousand Dollars ($25,000) on an 

annual basis for the operational costs of the Parking Garage for the first ten (10) years of this 

Agreement, commencing February 1, 2020, and each and every February 1 of this Agreement.  

Commencing with the 11th year of this Agreement, NL’s contribution towards annual operating 

expenses shall increase by an amount equal to the consumer price index for urban consumers (CPI-

U) for the prior year; and 

 

(b) Each of S32E, S32W, and S32S shall contribute Fifty Thousand Dollars ($50,000) 

on an annual basis for the operational costs of the Parking Garage for the first ten (10) years of this 

Agreement, commencing on February 1, 2020, and each and every February 1 of this Agreement.  

Commencing with the 11th year of this Agreement, the contribution of each entity described in 

this Section towards annual operating expenses shall increase by an amount equal to the consumer 

price index for urban consumers (CPI-U) for the prior year; and 

 

(c) S32N shall contribute Twenty Five Thousand Dollars ($25,000) on an annual basis 

towards the operational costs of the Parking Garage for the first ten (10) years of this Agreement, 

commencing on February 1, 2020, and each and every February 1 of this Agreement.  Commencing 

with the 11th year of this Agreement, S32N’s contribution towards annual operating expenses shall 

increase by an amount equal to the consumer price index for urban consumers (CPI-U) for the 

prior year; and 

 

(d) All remaining costs of operation shall be paid by the City. 
 

ARTICLE IV. 

INSURANCE AND INDEMNIFICATION 

 

Section 4.01 INSURANCE.  Each of S32N, S32E, S32W, S32S, and NL shall procure and 

maintain the following insurance during the term of this Agreement: 
 

(a) Commercial general liability insurance, personal injury, bodily injury, and property 

damage on an occurrence basis with limits of liability not less than $1,000,000 per occurrence and 
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$2,000,000 annual aggregate, with a maximum deductible of $25,000.  The City shall be named 

as an additional insured on a primary, non-contributory basis. 
 

Section 4.02 INDEMNIFICATION AND DEFENSE.   
 

(a) To the fullest extent permitted by law, each of S32N, S32E, S32W, S32S, and NL 

shall, and shall cause its employees, contractors, agents, or invitees to, release, indemnify, defend, 

and hold harmless the City for, from, and against any and all liabilities of any nature, kind, or 

description directly or indirectly arising out, resulting from, or related to (in whole or in part): 
 

(1) This Agreement; 
 

(2) Any rights or interests granted pursuant to this Agreement; 
 

(3) The environmental condition and status of the Parking Garage caused by or 

contributed to by anyone other than the City, its employees, invitees, and agents; or 
 

(4) Any act or omission of S32N, S32E, S32W, S32S, or NL, or their 

employees, contractors, agents, or invitees. 
 

(b) Each of S32N, S32E, S32W, S32S, and NL agrees, at its sole cost and expense, in 

the name and on behalf of the City, that it will adjust and settle all claims made against the City, 

and will, at the City’s discretion, appear and defend any suits or actions of laws or in equity brought 

against the City on any claim or cause of action arising or growing out of or in any manner 

connected with any liability assumed under this Agreement for which the City is alleged to be 

liable.  The City will give notice, in writing, of the receipt or dependency of such claims, and in 

the event of a suit brought against the City, the City may forward summons and complaint or other 

process in connection therewith to the other Party, and the other Party, at the City’s discretion, 

must defend, adjust, or settle such suits and protect, indemnify, and save harmless the City from 

and against all damages, judgments, decrees, attorney’s fees, costs, and expenses growing out of 

or resulting from or incident to any such claims or suits. 

 

Section 4.03 CERTIFICATES OF INSURANCE.  On or prior to the Effective Date, each 

Party will furnish certificates of insurance evidencing the coverages, endorsements, and 

amendments described herein to the City.  A Party will notify the City in writing at least thirty (30) 

calendar days prior to any cancellation, non-renewal, substitution, or material alteration of 

insurance. 
 

ARTICLE V. 

DEFAULTS AND REMEDIES 

 

Section 5.01 EVENT OF DEFAULT.  The occurrence of any one or more of the following 

events will constitute an Event of Default by a Party pursuant to this Agreement: 
 

(a) A Party fails to comply with, perform, or observe any material obligation, covenant, 

agreement, term, or condition in this Agreement which failure materially and adversely affects 

another Party’s rights or obligations under this Agreement and such failure continues without cure 
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for a period of thirty (30) calendar days following the date a non-defaulting Party delivers written 

notice thereof to the defaulting Party, giving particulars of the default in reasonable detail; or 
 

(b) A Party files a notice of bankruptcy or is dissolved. 

 

Section 5.02 REMEDIES.  Upon the occurrence of an Event of Default under this 

Agreement, a non-defaulting Party may give the defaulting Party notice declaring the defaulting 

Party in default and may do any or all of the following in its discretion: 
 

(a) Terminate this Agreement with regard to the Defaulting Party to the extent provided 

in Article VI; and 
 

(b) Exercise any other rights and remedies provided for hereunder or under Applicable 

Law. 
 

ARTICLE VI. 

TERM AND TERMINATION 

 

Section 6.01 TERM.  This Agreement shall take effect on the Effective Date and shall 

remain in effect for a period of thirty five (35) years (the “Initial Term”).  The Parties may extend 

or renew this Agreement in their discretion.  At least six (6) months prior to the expiration of the 

Initial Term, the Parties will engage in Good Faith negotiations to consider an extension or 

renewal. 
 

Section 6.02 EXPIRATION.  This Agreement will terminate at the expiration of the Initial 

Term or any renewal period thereafter in the event the Parties do not renew this Agreement. 

 

Section 6.03 TERMINATION FOR DEFAULT.  Subject to the provisions of this Agreement, 

at any time after the occurrence of an Event of Default, a non-defaulting Party may terminate this 

Agreement with regard to a defaulting Party.  A non-defaulting Party must deliver a written notice 

of intent to terminate this Agreement to the defaulting Party, copying the other non-defaulting 

Parties, thirty (30) days prior to the date of termination. 

 

Section 6.04 AGREEMENT.  The Parties may agree, in writing, to terminate this 

Agreement. 
 

Section 6.05 RIGHT OF FIRST REFUSAL.  Provided that none of the Parties are in default 

of this Agreement, if at any time during the term of this Agreement following the termination of 

the TIF District, the City either receives and is willing to accept a bona fide offer from a third party 

to purchase, or if the City offers to sell the Parking Garage to a third party, the City shall promptly 

transmit to the other Parties its offer to sell the Parking Garage to the other Parties upon terms and 

conditions identical to those offered by or to the third party, together with a true copy of such 

original offer.  If none of the other Parties accept such offer within ten (10) days after it is made, 

the City may, after the ten (10) day period expires, sell the interest to a third party upon terms and 

conditions substantially similar to those offered to the other Parties hereto.  If any of the Parties 

accept such offer by notice to the City within the time permitted, the offer and acceptance shall 

constitute a contract for the sale by the City and the purchase by the other Parties of the Parking 
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Garage at a closing to be held within sixty (60) days following the receipt by the City of the other 

Parties’ notice of acceptance.  On the date of such purchase, the City shall convey marketable title 

to the Parking Garage to the other Parties as tenants in common in exchange for the purchase price 

therefore. 
 

Section 6.06 CASUALTY AND FIRE.  In the event of damage or destruction of the Parking 

Garage by fire or other casualty, the City will utilize any insurance proceeds to repair all, or part, 

as applicable, of such damage or destruction.  The other Parties agree to vacate the Parking Garage 

upon request by the City during the time period the City needs to make any necessary repairs.  

Following any repairs, the City may, in its discretion, decide to sell the Parking Garage in an “as 

is” condition.   
 

ARTICLE VII. 

DISPUTE RESOLUTION 

 

Section 7.01 INTENT AND PROCEDURE.  The Parties will cooperate and use their Best 

Efforts to ensure that the various provisions of this Agreement are fulfilled.  The Parties agree to 

act in Good Faith to undertake resolution of disputes in an equitable and timely manner and in 

accordance with the provisions of this Agreement.  If disputes cannot be resolved informally, the 

Parties will utilize the following procedure. 

 

Section 7.02 MEDIATION.  If there is a failure between the Parties to resolve a dispute 

on their own, the Parties will first attempt to mediate the dispute.  The Parties will agree upon a 

single mediator, and each Party will equally share in the costs for mediation services. 

 

Section 7.03 LITIGATION.  If the dispute is not resolved within forty-five (45) calendar 

days after the selection of the mediator pursuant to Section 7.02, either Party may choose to litigate 

the matter. 

 

Section 7.04 VENUE.  All litigation between the Parties arising out of or pertaining to 

this Agreement or its breach will be filed, heard, and decided in a court of competent jurisdiction 

in Cass County, North Dakota, which will have exclusive jurisdiction and venue. 

 

Section 7.05 WAIVER OF JURY TRIAL.  THE PARTIES HEREBY KNOWINGLY, 

IRREVOCABLY, VOLUNTARILY, AND INTENTIONALLY WAIVE ANY RIGHTS THAT 

ANY MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY ACTION, 

PROCEEDING, COUNTERCLAIM, OR DEFENSE BASED ON THIS AGREEMENT, OR 

ARISING OUT OF, UNDER, OR IN ANY CONNECTION WITH THIS AGREEMENT, OR 

WITH RESPECT TO ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 

(WHETHER ORAL OR WRITTEN) OR ACTIONS OF ANY PARTY HERETO RELATING 

TO THIS AGREEMENT.  THIS PROVISION IS A MATERIAL INDUCEMENT FOR ALL 

PARTIES ENTERING INTO THIS AGREEMENT.  THIS PROVISIONS ONLY APPLIES TO 

SUITS BETWEEN THE PARTIES AND DOES NOT APPLY TO THIRD PARTY CLAIMS OR 

SUITS. 
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ARTICLE VIII. 

MISCELLANEOUS 

 

Section 8.01 AMENDED DEVELOPMENT AGREEMENT.  This Agreement is in no way 

intended to amend or modify the terms or conditions of the Amended Development Agreement, 

and the Amended Development Agreement remains in full force and effect following the Effective 

Date of this Agreement. In the event the terms of this Agreement conflict with the terms and 

conditions of the Amended Development Agreement, the Amended Development Agreement shall 

prevail and control. 

 

Section 8.02 SUCCESSORS AND ASSIGNS.  The Parties agree that this Agreement shall be 

binding upon and inure to the benefit of the successors and assigns of the Parties in accordance 

with the terms and conditions of this Agreement and any Applicable Law.  No assignment of any 

interest of the Lessee pursuant to this Agreement may be made without the express written consent 

of the City. 

 

Section 8.03 AMENDMENTS.  This Agreement, or any part thereof, may be amended, 

modified, or waived only by a written instrument duly executed by the Parties, specifying with 

particularity the nature and extent of such amendment, modification, and waiver. 

 

Section 8.04 WAIVER.  The failure or delay of any Party to insist on the performance of 

any of the terms of this Agreement, or the waiver of any breach of any of the terms of this 

Agreement, will not be construed as a waiver of those terms, and those terms will continue and 

remain in full force and effect as if no forbearance or waiver had occurred and will not affect the 

validity of this Agreement or the right to enforce each and every term of this Agreement. 

 

Section 8.05 AUTHORIZED REPRESENTATIVES.   
 

(a) Each Party hereby designates the following individual as its initial representative 

to administer this Agreement on its respective behalf: 

 

(1) City Representative:   City Administrator 
 

(2) NL Representative:  Jim Bullis 
 

(3) S32N Representative:  Todd Berning 
 

(4) S32E Representative:  Todd Berning 
 

(5) S32W Representative:  Todd Berning  
 

(6) S32S Representative:  Todd Berning   
 

(b) The representatives will be reasonably available to each other during the term of 

this Agreement and will have the authority to issue instructions and other communications on 

behalf of the City and the Lessee, respectively, and will be the recipients of notices and other 

communications from the other Party pursuant to this Agreement.  Such representatives, however, 
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will not have the authority to make decisions or give instructions binding on the City or the Lessee, 

except to the extent expressly authorized by the City or the Lessee, as the case may be. 
 

Section 8.06 NOTICE.   
 

(a) All notices under this Agreement shall be in writing and (i) delivered personally; 

(ii) sent by certified mail, return receipt requested; (iii) sent by recognized overnight mail or courier 

services, with delivery receipt requested; or (iv) sent by email communication followed by a hard 

copy and with receipt confirmed by telephone or return receipt, to the following addresses. 
 

(b) All notices to the City shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the City Representative: 
 

City of West Fargo 

800 4th Avenue East, Suite 1 

West Fargo, North Dakota 58078 
 

(c) All notices to NL shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the NL Representative: 
 

Northern Lights on Sheyenne, LLC 

3280 Veterans Blvd S., Suite 303 

Fargo, ND 58104 

 

(d) All notices to S32E shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the Representative: 

 

Sheyenne 32 East, LLC 

400 10th Street SE 

Minot, ND 58701 

 

(e) All notices to S32N shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the Representative: 

 

Sheyenne 32 North, LLC 

400 10th Street SE 

Minot, ND 58701 

 

(f) All notices to S32S shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the Representative: 

 

Sheyenne 32 South, LLC 

400 10th Street SE 

Minot, ND 58701 

 

(g) All notices to S32W shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the Representative: 
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Sheyenne 32 West, LLC 

400 10th Street SE 

Minot, ND 58701 
 

(h) Notices shall be deemed received when actually received in the office of the 

addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on 

the receipt of the U.S. Postal Service, private courier, or other person making the delivery.  

Notwithstanding the foregoing, notices sent by facsimile after 4:00 p.m. CDT and all other notices 

received after 5:00 p.m. CDT shall be deemed received on the first calendar day following delivery. 
 

Section 8.07 NO THIRD PARTY BENEFICIARIES.  Nothing contained in this Agreement is 

intended or will be construed as creating or conferring any right, benefit, or remedies upon, or 

creating any obligations of the Parties hereto toward, any person or entity not a Party to this 

Agreement, except those rights expressly contained herein. 

 

Section 8.08 GOVERNING LAW.  This Agreement shall be governed by and construed in 

accordance with the laws of the State of North Dakota. 

 

Section 8.09 SEVERABILITY.  If any term or provision of this Agreement or any 

application thereof to any person or circumstances shall to any extent be invalid or unenforceable 

by a court of competent jurisdiction, the remainder of this Agreement or the application of such 

term or provision to persons or circumstances other than those as to which it is held invalid or 

unenforceable shall not be affected thereby, and each term and provision of this Agreement shall 

be valid and be enforced to the fullest extent permitted by Applicable Law. 

 

Section 8.10 COUNTERPARTS.  This instrument may be executed in two or more 

counterparts, each of which will be deemed an original, but all of which together will constitute 

one and the same instrument. 

 

Section 8.11 ENTIRE AGREEMENT.  This Agreement contains the entire and exclusive 

understanding of the Parties with respect to the subject matter thereof, and this Agreement 

supersedes all prior agreements, understandings, statements, representations, and negotiations, in 

each case oral or written, between the Parties with respect to the subject matter. 

 

Section 8.12 FORCE MAJEURE.  Neither Party will be liable to the other during any 

period in which its performance is delayed or prevented, in whole or in part, by any of the following 

circumstances: war, civil war, invasion, violent act of foreign enemy, or armed conflict; nuclear, 

chemical, or biological contamination; ionizing radiation; or any act of terrorism.  If such a 

circumstance occurs, the Party claiming the delay must undertake reasonable action to notify the 

other Party of the same. 

 

IN WITNESS WHEREOF, the Parties caused this Agreement to be executed. 
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Signature Page for the City of West Fargo, North Dakota 

 

 

The governing body of the City of West Fargo, North Dakota, approved this Agreement on the 

___ day of ______________, 2019. 

 

 

CITY OF WEST FARGO, NORTH 

DAKOTA 

 

 

By:        

Bernie Dardis, President of the Board of 

City Commissioners 

 

ATTEST: 

 

 

       

Tina Fisk, City Administrator 
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Signature Page for Northern Lights on Sheyenne, LLC 

 

NORTHERN LIGHTS ON SHEYENNE, 

LLC 

 

 

By:        

 

 Its:  ________________________________ 

 

 Date: _______________________________ 
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Signature Page for Sheyenne 32 North, LLC 

 

SHEYENNE 32 NORTH, LLC 

 

 

By:        

 

 Its:  ________________________________ 

 

 Date: _______________________________ 
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Signature Page for Sheyenne 32 East, LLC 

 

SHEYENNE 32 EAST, LLC 

 

 

By:        

 

 Its:  ________________________________ 

 

 Date: _______________________________ 

  



 

S-5 

Signature Page for Sheyenne 32 West, LLC 

 

SHEYENNE 32 WEST, LLC 

 

 

By:        

 

 Its:  ________________________________ 

 

 Date: _______________________________ 
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Signature Page for Sheyenne 32 South, LLC 

 

SHEYENNE 32 SOUTH, LLC 

 

 

By:        

 

 Its:  ________________________________ 

 

 Date: _______________________________ 
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PARKING GARAGE MANAGEMENT AGREEMENT 

 

 THIS PARKING GARAGE MANAGEMENT AGREEMENT (the “Agreement”) is made 

and entered into on ____________, 2019 (the “effective date”), by and between City of West 

Fargo, North Dakota, a North Dakota municipal corporation, having an address of 800 4th Avenue 

E., Suite 1, West Fargo, ND 58078 (hereinafter “City”), and West Fargo Events, Inc., a North 

Dakota non-profit corporation, having an address of 400 10th Street SE, Minot, ND 58701 

(hereinafter “Manager”). 

 

 WHEREAS, on February 19, 2018, the City entered into a Master Development 

Agreement with Sheyenne 32, LLC and EagleRidge Development, LLC; and 

 

WHEREAS, on December 17, 2018, the City entered into the First Amendment to Master 

Development Agreement with Sheyenne 32, LLC and EagleRidge Development, LLC (the 

“Amended Development Agreement”), for the development of Lots 3, 4, 5, 6, 7, and 8, Block 1, 

Eagle Run Plaza Sixth Addition to the City of West Fargo, Cass County, North Dakota 

(collectively, the “Property”); and 

 

 WHEREAS, the City created Tax Increment Financing District 2017-1 (the “District”) 

with jurisdictional boundaries contemporaneous with the Property to facilitate high density 

development of the Property; and 

 

 WHEREAS, pursuant to the Amended Development Agreement, Sheyenne 32, LLC 

committed to constructing a parking garage (the “Parking Garage”) on Lot 4, Block 1 of Eagle 

Run Plaza Sixth Addition to the City of West Fargo, Cass County, North Dakota (“Lot 4”); and 

 

 WHEREAS, following the completion of the Parking Garage and certain conditions and 

terms of the Amended Development Agreement, the City committed to purchasing Lot 4 and the 

Parking Garage from Sheyenne 32, LLC, in an amount not to exceed $7,500,000; and 

 

 WHEREAS, the Parties wish to set forth terms and conditions with regard to the 

management of the Parking Garage by the terms of this Agreement. 

 

 NOW, THEREFORE, in consideration of the mutual covenants made herein and for other 

valuable consideration, the receipt of which is hereby acknowledged, the Parties agree as follows: 

 

ARTICLE I. 

DEFINITIONS AND INTERPRETATION 

 

Section 1.01 DEFINITIONS.  All capitalized terms used, and not otherwise defined 

herein, shall have the meanings given to them in this Agreement and as defined in this Section 

unless a different meaning clearly applies from the context. 
 

 “Amended Development Agreement” means the First Amendment to Master 

Development Agreement, dated December 17, 2018, by and between the City, Sheyenne 32, LLC, 

and EagleRidge Development, LLC. 
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“Applicable Law” means, collectively, the Constitutions of the United States and of the 

State of North Dakota, all common law and principles of equity, and all federal, state, and local 

laws including, without limitation, all environmental laws, statutes, treaties, codes, acts, rules, 

regulations, guidelines, ordinances, resolutions, orders, judgments, decrees, injunctions, and 

administrative or judicial precedents or authorities, including the interpretation or administration 

thereof by any governmental authority charged with the enforcement, interpretation, or 

administration thereof, all governmental approvals, and all administrative orders, awards, directed 

duties, requests, licenses, certificates, authorizations, and permits of, and agreements with any 

governmental authority, and, with respect to any Person, articles of incorporation, bylaws, or other 

organizational or governing documents of such Person, in each case whether or not having the 

force of law, that are applicable now or are applicable at any time hereafter to (a) the City; (b) the 

Manager;  (c) Lot 4; or (d) the Parking Garage. 
 

“Best Efforts” means acting in Good Faith, acting in accordance with generally accepted 

commercial practices, and using due diligence to undertake all action contemplated by this 

Agreement, in accordance with Applicable Law. 

 

“City” means the City of West Fargo, North Dakota, a North Dakota municipal 

corporation, having an address of 800 4th Avenue East, Suite 1, West Fargo, North Dakota 58078. 

 

“City Commission” means the West Fargo City Commission, the governing body of the 

City of West Fargo. 

 

“City Representative” means the West Fargo City Administrator or his/her designee. 

 

“District” means TIF District 2017-1 of the City, as more fully described in Exhibit A to 

this Agreement. 

 

“Emergency Maintenance” means maintenance of the Parking Garage that must be 

performed in an immediate and swift fashion to avoid damage to the Parking Garage or other 

structures or to remedy a dangerous condition. 

 

 “Event of Default” means those events described in Article V hereof. 

 

 “Extraordinary Maintenance” means maintenance with an anticipated expense of 

greater than $10,000. 

 

 “Good Faith” means the observance of reasonable commercial standards of fair dealing 

in a given trade or business. 

 

“Lease and Use Agreement” means the Lease and Use Agreement by and between the 

City and Sheyenne 32 East LLC, Sheyenne 32 West LLC, Sheyenne 32 South LLC, Sheyenne 32 

North LLC, and Northern Lights on Sheyenne, LLC, dated as of December 16, 2019. 

 

 “Lot 4” means Lot 4, Block 1 of Eagle Run Plaza Sixth Addition to the City of West Fargo, 

Cass County, North Dakota. 
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“Manager” means West Fargo Events, Inc., a North Dakota nonprofit corporation. 

 

“Parking Garage” means the parking garage constructed on Lot 4 in accordance with the 

terms and conditions of the Amended Development Agreement. 

 

“Parking Garage Fiscal Year” means the Effective Date of this Agreement through 

December 31 and January 1 through December 31 of each and every year of the Agreement 

thereafter. 

 

 “Person” means an individual, a general or limited partnership, a joint venture, a 

corporation, a limited liability company, a trust, an unincorporated organization, or a governmental 

authority. 

 

 “Property” means Lots 3, 4, 5, 6, 7, and 8, Block 1 of Eagle Run Plaza Sixth Addition to 

the City of West Fargo, Cass County, North Dakota. 

 

 “Routine Maintenance” means sweeping the Parking Garage, removing unwanted water, 

collecting garbage, maintaining Lot 4, and completing minor repairs up to a maximum cost of 

$10,000 per occurrence. 

 

 “Special Event” means an event that is open to the general public, is not by invite only, 

and can be limited by age only (youth vs. adult), estimated attendance to exceed one hundred (100) 

attendees. 

 

 “Utility” means a privately, publicly, or cooperatively owned line, facility, or system for 

transmitting or distributing power, electricity, light, heat, or gas, which directly or indirectly 

service the public. 

 

 “West Fargo Events, Inc.” means a North Dakota non-profit corporation, having a 

business address of 400 10th Street SE, Minot, ND 58701. 

 

Section 1.02 INTERPRETATION.   

 

A. The headings of articles and sections are provided for convenience of reference 

only and will not affect the construction, meaning, or interpretation of this Agreement. Any and 

all exhibits to this Agreement are hereby incorporated by reference. The definition of terms herein 

shall apply equally to the singular and plural forms of the terms defined. Whenever the context 

may require, any pronoun shall include the corresponding masculine, feminine, and neuter forms. 

The words “include,” “includes,” and “including” shall be deemed to be followed by the phrase 

“without limitation.” The word “will” shall be construed to have the same meaning and effect as 

“shall.” Unless the context requires otherwise (i) any definition of or reference to any agreement, 

instrument, or other document herein shall be construed as referring to such agreement, instrument, 

or other document as from time to time amended, supplemented, or otherwise modified (subject 

to any restrictions on such amendments, supplements, or modifications as set forth herein), (ii) any 

reference herein to any person shall be construed to include such person’s permitted assigns, (iii) 

the words “herein,” “hereof,” and “hereunder,” and words of similar import, shall be construed to 

refer to this Agreement in its entirety and not to any particular provision hereof, (iv) all references 
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herein to articles, sections, exhibits, and schedules shall be construed to refer to articles and 

sections of, and exhibits and sections to, this Agreement, and (v) the words “asset” and “property” 

shall be construed to have the same meaning and effect and to refer to any and all tangible and 

intangible assets and properties, including cash, securities, accounts, and contract rights. In the 

computation of periods of time from a specified date to a later specified date, the word “from” 

means “from and including” and the words “to” and “until” mean “to and including.” 
 

B. This Agreement is not to be interpreted or construed against the interests of a Party 

merely because that Party proposed this Agreement or some provision of it or because that Party 

relies on a provision of this Agreement to protect itself. The Parties acknowledge and agree that 

this Agreement has been prepared jointly by the Parties and has been the subject of arm’s length 

and careful negotiation, that each Party has been given the opportunity to independently review 

this Agreement with legal counsel, and that each Party has the requisite experience and 

sophistication to understand, interpret, and agree to the particular language of the provisions of 

this Agreement. Accordingly, in the event of an ambiguity or dispute regarding the interpretation 

of this Agreement, this Agreement will not be interpreted or construed against the Party preparing 

it simply as a consequence of preparing it. 
 

ARTICLE II. 

INTENT AND PURPOSE 

 

Section 2.01 INTENT.  The City is the owner of the Parking Garage and desires to hire 

and employ a Parking Garage manager to operate and maintain the Parking Garage in order to 

achieve a financially viable parking garage that is properly maintained and available for use by the 

general public. 
 

Section 2.02 PURPOSE.  The purpose of this Agreement is to establish the procedure by 

which the City will contract with a Parking Garage manager to operate and maintain the Parking 

Garage. The City will retain the exclusive authority to terminate the Parking Garage manager for 

failure to perform its duties as set forth herein. 
 

ARTICLE III. 

EMPLOYMENT OF MANAGER 
 

Section 3.01 EMPLOYMENT OF MANAGER.  West Fargo Events, Inc. is appointed to 

serve as the Manager of the Parking Garage for the initial management term and any additional 

terms as set forth and defined herein. 

 

Section 3.02 TERM.  West Fargo Events, Inc. shall be appointed to serve as Manager of 

the Parking Garage for a period of five (5) years commencing on February 1, 2020, and ending 

December 31, 2024 (the “Initial Management Term”). Thereafter, the City Commission may re-

appoint West Fargo Events, Inc. as the Manager of the Parking Garage for additional five (5) year 

management terms, as follows: 
 

A. commencing on January 1, 2025, and ending December 31, 2029 (the “Second 

Management Term”); 
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B. commencing on January 1, 2030, and ending December 31, 2034 (the “Third 

Management Term”); 
 

C. commencing on January 1, 2035, and ending December 31, 2039 (the “Fourth 

Management Term”); and 
 

D. commencing on January 1, 2040, and ending December 31, 2044 (the “Fifth 

Management Term”). 

 

Section 3.03 MANAGER DUTIES.  The Manager shall perform the following duties: 
 

A. Perform any and all Routine Maintenance of the Parking Garage at the same 

standard as other City of West Fargo buildings.  For any Extraordinary Maintenance of the Parking 

Garage, the Manager shall notify the City, and the City will be responsible for performing such 

maintenance. 

 

B. Perform any and all Emergency Maintenance and notify the City of such as soon 

as reasonably possible.  The City will be responsible for covering the costs and expenses of 

Emergency Maintenance. 

 

C. Ensure security of the Parking Garage, including but not limited to monitoring 

patrons’ personal safety while using the facility, preventing transients, unauthorized use, and 

loitering, and ensuring the facility is well lit with clear signs for public movement. 

 

D. Sweep and clean the Parking Garage, remove abandoned vehicles, junk, and/or 

other items of rubbish. 

 

E. Remove snow and ice, including but not limited to making arrangements for the 

transportation of snow from the facility to an off-site location. 

 

F. Set and collect fees, including daily parking, parking event, and Special Event fees, 

in accordance with the budget approved in accordance with Section 3.06 of this Agreement and 

submit all such fees to the City. 

 

G. Provide the City with quarterly reports regarding all maintenance activities, 

financial reports regarding the amounts of fees and income collected from the Parking Garage and 

Parking Garage expenses, and any incident reports/logs related to Parking Garage security. 
 

Section 3.04 MANAGER AS INDEPENDENT CONTRACTOR.  Manager is an independent 

contractor and agrees and acknowledges that it will perform all services as set forth in this 

Agreement as necessary to fulfill the duties and responsibilities required by the City. 
 

Section 3.05 SUBCONTRACTORS.  Manager may enter into agreements with 

subcontractors in furtherance of their services under this Agreement, as approved by the City 

Commission, which approval shall not be unreasonably withheld. 
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Section 3.06 YEARLY OPERATIONS AND MAINTENANCE BUDGET.  Manager shall, by 

July 10 of each and every year of this Agreement, submit to the City a detailed, proposed budget 

showing the estimated expenditures, profits, and anticipated Routine Maintenance and 

Extraordinary Maintenance for the Parking Garage for the upcoming Parking Garage Fiscal Year. 

The City Representative shall have the sole authority to approve or reject the proposed budget.  If 

the City Representative objects to the proposed budget or any part thereof, the Manager shall be 

obligated to promptly respond to each such objection and revise the proposed annual budget in 

connection therewith.  If the Manager desires funds in addition to those included in the budget, it 

must seek written approval for such funds from the City Representative.  The City Representative 

may approve or deny such request by the Manager in its sole discretion. 
 

Section 3.07 MONTHLY MANAGEMENT FEE.  As part of the budget described in Section 

3.06, the Manager shall include its proposed management fee for the upcoming Parking Garage 

Fiscal Year.  The City will approve a monthly management fee for the upcoming Parking Garage 

Fiscal Year as part of its review of the annual operating budget.  By the first of each month, the 

City shall pay the monthly management fee to the Manager for the performance of its services the 

ensuing month.  
 

Section 3.08 PROFIT AND LOSS SHARING.  The Manager shall not be entitled to any 

profit sharing from Parking Garage operations and must remit all profits to the City.  Additionally, 

the Manager will be responsible for losses incurred from Parking Garage operations to the extent 

not covered by the City.  The City’s liability for costs and expenses from Parking Garage 

operations, including for insurance and utilities as set forth in Section 3.13 and 3.16 herein, is 

limited to the annual lease revenue received by the City pursuant to the Lease and Use Agreement. 

 

Section 3.09 RELATIONSHIP WITH MANAGER.  Manager is retained by the City only for 

the purposes and to the extent set forth in this Agreement, and its relationship to the City shall, 

during the period or periods of services under this Agreement, be that of an independent contractor. 

 

Section 3.10 STANDARD OF CARE.  The standard of care applicable to Manager’s 

services will be the degree of skill and diligence normally employed by persons performing the 

same or similar services at the time said services are performed. 
 

Section 3.11 LEASE AND USE AGREEMENT PAYMENTS.  The Manager shall not be 

entitled to any lease or use payments remitted to the City by the parties to the Lease and Use 

Agreement pursuant to the terms and conditions of the Lease and Use Agreement. 
 

Section 3.12 MANAGER’S INSURANCE.  Manager shall maintain throughout this 

Agreement the following insurance: 
 

A. Manager shall purchase and maintain throughout this Agreement such insurance as 

is required by this Agreement in the categories and amounts set forth below:  

 

(1) Claims under workers’ compensation, disability benefits, and other similar 

employee benefit acts; 
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(2) Claims for damages because of bodily injury, occupational sickness or 

disease, or death of Manager’s employees; 

 

(3) Claims for damages because of bodily injury, sickness or disease, or death 

of any person other than Manager’s employees; 

 

(4) Claims for damages insured by reasonably available personal injury liability 

coverage which are sustained: 

 

(a) by any person as a result of an offense directly or indirectly related 

to the employment of such person by Manager, or  

 

(b) by any other person for any other reason; 

 

(5) Claims for damages, other than to the work itself, because of injury to or 

destruction of tangible property wherever located, including loss of use resulting 

therefrom; and 

 

(6) Claims for damages because of bodily injury or death of any person or 

property damage arising out of the ownership, maintenance, or use of any motor vehicle. 

 

B. The policies of insurance required by this Section will: 

 

(1) With respect to insurance required by above paragraphs 3.12(A)(3) through 

3.12(A)(6) inclusive, be written on an occurrence basis, included as additional insureds 

(subject to any customary exclusion regarding Professional Liability and Workers’ 

Compensation) the City and any other individuals or entities identified, all of whom will 

be listed as additional insureds, and include coverage for the respective officers, directors, 

members, partners, employees, agents, consultants, and subcontractors of each and any of 

all such additional insured, and the insurance afforded to these additional insureds will 

provide primary coverage for all claims covered in the General Liability and Automobile 

Liability Policies; 

 

(a) All insurance policies required under this Agreement, including the 

Excess or Umbrella Liability policies, must be from insurers rated “A-” or better 

by the A.M. Best Company, Inc. 

 

(2) Include at least the specific coverages and be written for not less than the 

limits of liability specified or required by Applicable Law, whichever is greater; 

 

(3) Contain a provision or endorsement that the coverage afforded will not be 

canceled or renewal refused until at least thirty (30) days prior written notice has been 

given to the City and to each other additional insured identified to whom a certificate of 

insurance has been issued (and the certificates of insurance furnished by Manager pursuant 

to this section will so provide); 
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(4) Remain in effect at least until final payment and at all times thereafter when 

Manager may be correcting, removing, or replacing defective work; 

 

(5) Include completed operations coverage: 

 

(a) Such insurance will remain in effect for two (2) years after final 

payment.  

 

(b) Manager will furnish the City and each other additional insured 

identified, to whom a certificate of insurance has been issued, evidence satisfactory 

to the City and any such additional insured of continuation of such insurance at 

final payment and one (1) year thereafter. 

 

(6) Not limit in any way Manager’s duties to defend, indemnify, and hold 

harmless the City, its officers, employees, agents, consultants, subcontractors, and 

representatives in accordance with Section 8.02; 

 

(7) Either in the policies or in endorsements, contain a “waiver of subrogation” 

(except for in the Professional Liability Policy and Workers’ Compensation policy) that 

waives any right to recovery any of Manager’s insurance companies might have against 

the City; 

 

(8) Either in the policies or in endorsements, contain a provision that Manager’s 

insolvency or bankruptcy will not release the insurers from payment under the policies, 

even when Manager’s insolvency or bankruptcy prevents Manager from meeting the 

retention limits under the policies; 

 

(9) Either in the policies or in endorsements, contain cross liability/severability 

of interests, to ensure that all additional parties are covered as if they were all separately 

covered (with the exception of Workers’ Compensation and Professional liability policies); 

 

(10) Either in the policies or in endorsements, contain a provision that the legal 

defense provided to the City must be free of any conflict of interest, even if retention of 

separate legal counsel is necessary; 

 

(11) Either in the policies or in endorsements, contain a provision that Manager’s 

policies will be primary and noncontributory regarding any other insurance maintained by 

or available to the City, and that any insurance maintained by the City will be in excess of 

Manager’s insurance and will not contribute with it (except for Workers’ Compensation 

and Professional Liability Policies). 

 

C. The limits of liability for the insurance required by this Section will provide 

coverage for not less than the following amounts or greater where required by Applicable Law: 

 

(1) Workers’ Compensation, and related coverages under Paragraphs 

3.12(A)(1) and 3.12(A)(2): 
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(a) State:        Statutory; 

(b) Applicable Federal (e.g. Longshoreman’s):   Statutory; 

(c) Employer’s Liability:      $1,000,000. 

 

(2) Manager’s General Liability under Paragraphs 3.12(A)(3) through 

3.12(A)(6) which will include premises or operations coverage, completed operations and 

product liability coverages, and will eliminate the exclusion with respect to property under 

the care, custody, and control of Manager: 

 

(a) General Aggregate:      $2,000,000 

(b) Products- Completed Operations Aggregate:  $2,000,000 

(c) Personal and Advertising Injury:   $2,000,000 

(d) Each Occurrence (Bodily Injury and  

 Property Damage):      $2,000,000 

(e) Property damage liability insurance will provide Explosion, 

Collapse, and Under-ground coverages where applicable. 

(f) Excess or Umbrella liability: 

i.  General Aggregate:    $2,000,000 

ii.  Each Occurrence:     $2,000,000 

 

(3) Automobile Liability under Paragraph 3.12(A)(6) (which will include 

coverage for any auto, including owned, non-owned, and hired): 

 

(a) Bodily injury: 

i. Each person:      $2,000,000 

ii. Each accident:      $2,000,000 

(b) Property Damage: 

i. Each accident:      $2,000,000 

   OR 

(c) Combined Single 

i. Limit of:       $2,000,000 

 

(4) Professional Liability coverage will provide coverage for not less than the 

following amounts: 

 

(a) Each claim made:      $2,000,000 

(b) Annual Aggregate:     $2,000,000 

 

(5) The City will be included as an additional insured on all of Manager’s 

general liability and automobile insurance policies required under this Agreement. 

 

D. If any required policy is written on a “claims made” form, Manager must maintain 

the coverage continuously throughout the term of this Agreement, and, without lapse, for three (3) 

years beyond the termination or expiration of this Agreement and the City’s acceptance of all 

services provided under this Agreement. The retroactive date or “prior acts inclusion date” of any 

“claims made” policy must be no later than the date that services commence under this Agreement. 
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E. Before Manager begins performing services, Manager must send the City 

certificates of insurance and any applicable endorsements attesting to the existence of coverage. 

Manager will not allow its policies to be cancelled, lapse, and/or terminate or be amended to reduce 

coverage below the minimums called for in this Agreement without thirty (30) days’ notice to the 

City. The certificates of insurance issued to confirm Manager’s compliance must reference this 

Agreement. 

 

F. If required insurance lapses during the term of this Agreement, the City is not 

required to process invoices after such lapse until Manager provides evidence of reinstatement that 

is effective as of the lapse date. 
 

G. The City shall have no specific responsibility to provide any general liability 

coverage or workers’ compensation coverage for the benefit of Manager’s employees during the 

terms of this Agreement. 
 

Section 3.13 CITY INSURANCE.  The City will procure and maintain property insurance 

for the Parking Garage in an amount as determined in its sole discretion. 

 

Section 3.14 TERMINATION OF MANAGER.  The City Commission may terminate the 

Manager for any reason upon giving a ninety (90) day written notice to Manager, delivered in 

accordance with Section 10.07 of this Agreement. 

 

Section 3.15 CITY STEP-IN RIGHTS.  During the term of this Agreement, the City may 

terminate the Manager and step-in to serve as the Manager and/or hire another company to perform 

the duties of the Manager. 
 

Section 3.16 UTILITY EXPENSES.  The City is responsible for covering any and all 

Utility expenses incurred at the Parking Garage. 
 

ARTICLE IV. 

MANAGEMENT OF PARKING GARAGE 

 

Section 4.01 MANAGER.  Subject to the terms and conditions of this Agreement, the 

Manager shall be the exclusive Manager of the Parking Garage.   

  

Section 4.02 ADVERTISING.  The Manager shall have the exclusive right to control the 

advertising on both the interior and exterior of the Parking Garage during the term of this 

Agreement. 

 

Section 4.03 SPECIAL EVENTS.  Notwithstanding other exclusive use rights as granted 

by the City, of which the City will make the Manager aware, the Manager shall have the right to 

temporarily restrict access to the Parking Garage and may override exclusive rights for Special 

Events, such Special Events not to exceed fifty (50) per year.  Special Events may include Parking 

Garage access. 
 

Section 4.04 SECURITY.  The Manager is responsible for providing security for the 

Parking Garage, and the City is responsible for installing security cameras for the Parking Garage. 
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ARTICLE V. 

USE OF PARKING GARAGE 

 

Section 5.01 RIGHTS RESERVED TO THE GENERAL PUBLIC.  Except as otherwise 

expressly granted by the City, the Parking Garage shall be available to the general public for public 

parking at any time. 
 

ARTICLE VI. 

DEFAULTS AND REMEDIES 
 

Section 6.01 EVENT OF DEFAULT.  The occurrence of any one of the following events 

will constitute an Event of Default by a Party pursuant to this Agreement: 
 

A. A Party fails to comply with, perform, or observe any material obligation, covenant, 

agreement, term, or condition in this Agreement which failure materially and adversely affects 

another Party’s rights or obligations under this Agreement and such failure continues without cure 

for a period of thirty (30) calendar days following the date a non-defaulting Party delivers written 

notice thereof to the defaulting Party, giving particulars of the default in reasonable detail. 

 

B. The Manager files a notice of bankruptcy or is dissolved. 
 

Section 6.02 REMEDIES.  Upon the occurrence of an Event of Default under this 

Agreement, a non-breaching Party may give the defaulting Party and the other Party notice 

declaring the defaulting Party in default and may do any or all of the following in its discretion: 
 

A. Terminate this Agreement to the extent provided in Article VII; and 

 

B. Exercise any other rights and remedies provided for hereunder or under Applicable 

Law. 

 

ARTICLE VII. 

TERM AND TERMINATION 

 

Section 7.01 TERM.  This Agreement will take effect on the Effective Date and will 

remain in effect for a term of five (5) years (the “Initial Term”).  Following the Initial Term, this 

Agreement will automatically renew for four (4) additional five (5) year terms unless a Party 

provides the other Party at least one hundred eighty (180) days written notice prior to the end of 

the respective term.  

 

Section 7.02 TERMINATION FOR DEFAULT. Subject to the provisions of this Agreement, 

at any time after the occurrence of an Event of Default by a Party, the non-defaulting Party may 

terminate this Agreement. The non-defaulting Party must deliver a written notice of intent to 

terminate this Agreement to the other Party thirty (30) days prior to the date of termination. 

 

Section 7.03 AGREEMENT.  The Parties may agree, in writing, to terminate this 

Agreement. 
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ARTICLE VIII. 

INDEMNIFICATION 
 

Section 8.01 INDEMNIFICATION BY MANAGER.  In addition to the Manager’s 

indemnification obligations set forth elsewhere in this Agreement, the Manager will indemnify, 

defend, and hold harmless the City from and against any losses actually suffered or incurred by 

the City (except to the extent such losses are solely caused by the Manager’s conduct, negligence, 

or other culpable act, error, or omission of the City, its agents or representatives) due to third party 

claims that are based upon: 
 

A. Any actual or alleged failure by the Manager to comply with, observe or perform 

any of the covenants, obligations, agreements, terms, or conditions in this Agreement or, any actual 

or alleged breach by the Manager of its representations or warranties set forth herein; 

 

B. Any actual or alleged misconduct, negligence, or other culpable act, error, or 

omission of a subcontractor in connection with the services provided by Manager; 

 

C. Any actual or alleged violation of any federal or state securities law by Manager; 

or 

 

D. Any actual or alleged claim for brokerage commissions, fees, or other 

compensation by any person who acted on behalf of the Manager. 

 

Section 8.02 DEFENSE AND INDEMNIFICATION PROCEDURES.  

 

A. In the event that any third-party claim for which the Manager may be required to 

indemnify the City hereunder is asserted in writing against the City, it will as promptly as 

practicable notify the Manager is writing of such claim, and such notice will include a copy of the 

claim and any related correspondence or documentation from the third party asserting the claim; 

provided, that any failure to give such prompt notice will not constitute a waiver of any rights of 

the City, except to the extent that the rights of the Manager are actually and materially prejudiced 

thereby. 

 

B. The Manager will be entitles and obligated to appoint counsel of its choice at the 

expense of the Manager to represent the City in any action for which indemnification is sought; 

provided, that such counsel will be satisfactory to the City. Notwithstanding the Manager’s 

appointment of counsel to represent the City in any action, the City swill have the right to employ 

separate counsel, and the Manager will bear the reasonable fees, costs, and expenses of such 

counsel, if: 
 

(1) The use of counsel chosen by the Manager to represent the City would 

present counsel with a conflict of interest; 

 

(2) The actual or potential defendant in, or targets of, any such action include 

both the City and the Manager and the City will have reasonably concluded that there may 
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be legal defenses available to it which are different from or addition to those available to 

the Manager; 

 

(3) The Manager will not have employed counsel to represent the City within a 

reasonable time after notice of the institution of such action; or 

 

(4) The Manager authorizes the City to employ separate counsel at the 

Manager’s expense. 

 

C. The Manager will not be liable for any settlement or compromise by the owner of 

a third-party claim except with the Manager’s prior written consent, which consent will not be 

unreasonably withheld or delayed, or except where the settlement or compromise is approved by 

the court after the Manager receives reasonable notice and the opportunity to be heard and such 

court approval has become final and non-appealable. 

 

ARTICLE IX. 

DISPUTE RESOLUTION 
 

Section 9.01 INTENT AND PROCEDURE.  The Parties will cooperate and use their Best 

Efforts to ensure that the various provisions of this Agreement are fulfilled. The Parties agree to 

act in Good Faith to undertake resolution of disputes in an equitable and timely manner and in 

accordance with the provisions of this Agreement. If disputes cannot be resolved informally, the 

Parties will utilize the following procedure. 

 

Section 9.02 MEDIATION.  If there is a failure between the Parties to resolve a dispute 

on their own, the Parties will first attempt to mediate the dispute. The Parties will agree upon a 

single mediator, and each Party will equally share in the costs for mediation services.  

 

Section 9.03 LITIGATION.  If the dispute is not resolved within forty-five (45) calendar 

days after the selection of the mediator pursuant to Section 9.02, any Party may choose to litigate 

the matter. 

 

Section 9.04 VENUE.  All litigation between the Parties arising out of or pertaining to 

this Agreement or its breach will be filed, heard, and decided in a court of competent jurisdiction 

in Cass County, North Dakota, which will have exclusive jurisdiction and venue. 

 

Section 9.05 WAIVER OF JURY TRIAL.  THE PARTIES HEREBY KNOWINGLY, 

IRREVOCABLY, VOLUNTARILY, AND INTENTIONALLY WAIVE ANY RIGHTS THAT 

ANY MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY ACTION, 

PROCEEDING, COUNTERCLAIM, OR DEFENSE BASED ON THIS AGREEMENT, OR 

ARISING OUT OF, UNDER, OR IN ANY CONNECTION WITH THIS AGREEMENT, OR 

WITH RESPECT TO ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS 

(WHETHER ORAL OR WRITTEN) TO ACTIONS OF ANY PARTY RELATING TO THIS 

AGREEMENT. THIS PROVISION IS A MATERIAL INDUCEMENT FOR ALL PARTIES 

ENTERING INTO THIS AGREEMENT. THIS PROVISION ONLY APPLIES TO SUITS 

BETWEEN THE PARTIES AND DOES NOT APPLY TO THIRD PARTY CLAIMS OR SUITS.  
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ARTICLE X. 

MISCELLANEOUS 

 

Section 10.01 AMENDED DEVELOPMENT AGREEMENT.  This Agreement is in no way 

intended to amend or modify the terms or conditions of the Amended Development Agreement, 

and the Amended Development Agreement remains in full force and effect following the Effective 

Date of this Agreement. In the event the terms of this Agreement conflict with the terms and 

conditions of the Amended Development Agreement, the Amended Development Agreement shall 

prevail and control. 

 

Section 10.02 ADDITIONAL PAYMENT.  Nothing contained in this Agreement shall 

obligate the City to make any payment for services rendered in any period after the termination of 

Manager’s retention by the City. 
 

Section 10.03 SUCCESSORS AND ASSIGNS.  The Parties agree that this Agreement will be 

binding upon and inure to the benefit of the successors and assigns of the Parties in accordance 

with the terms and conditions of this Agreement and any Applicable Law. No assignment of any 

interest of any Party may be made without the express written consent of the other Party. 
 

Section 10.04 AMENDMENTS.  This Agreement, or any part thereof, may be amended, 

modified, or waived only by a written instrument duly executed by the Parties, specifying with 

particularity the nature and extent of such amendment, modification, and waiver. 

 

Section 10.05 WAIVER.  The failure or delay of any Party to insist on the performance of 

any of the terms of this Agreement, or the waiver of any breach of any of the terms of this 

Agreement, will not be construed as a waiver of those terms, and those terms will continue and 

remain in full force and effect as if no forbearance or waiver had occurred and will not affect the 

validity of this Agreement or the right to enforce each and every term of this Agreement. 

 

Section 10.06 AUTHORIZED REPRESENTATIVES.   

 

A. The City and Manager each hereby designates the following individual as its initial 

representative to administer this Agreement on its respective behalf: 

 

(1) City Representative:   City Administrator 

 

(2) Manager Representative: Mike Amundson 

 

B. The representatives will be reasonably available to each other during the term of 

this Agreement and will have the authority to issue instructions and other communications on 

behalf of the City and Manager, respectively, and will be the recipients of notices and other 

communications from the other Parties pursuant to this Agreement. Such representatives, however, 

will not have the authority to make decisions or give instructions binding on the City and Manager, 

except to the extent expressly authorized by the City and Manager, as the case may be. 
 

Section 10.07 NOTICE.   
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A. All notices under this Agreement shall be in writing and (i) delivered personally; 

(ii) sent by certified mail, return receipt requested; (iii) sent by recognized overnight mail or courier 

services, with delivery receipt requested; or (iv) sent by email communication followed by a hard 

copy and with receipt confirmed by telephone or return receipt, to the following addresses. 

 

B. All notices to the City shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the City Representative: 

 

City of West Fargo 

800 4th Avenue East, Suite 1 

West Fargo, North Dakota 58078 

 

C. All notices to Manager shall be marked as regarding this Agreement and shall be 

delivered to the following address or as otherwise directed by the Manager Representative: 

 

West Fargo Events, Inc. 

745 31st Avenue East, Suite 105 

West Fargo, North Dakota 58078 

 

D. Notices shall be deemed received when actually received in the office of the 

addressee (or by the addressee if personally delivered) or when delivery is refused, as shown on 

the receipt of the U.S. Postal Service, private courier, or other person making the delivery. 

Notwithstanding the foregoing, notices received after 5:00 p.m. CDT will be deemed received on 

the first calendar day following delivery. 

 

Section 10.08 NO THIRD PARTY BENEFICIARIES.  Nothing contained in this Agreement is 

intended or will be construed as creating or conferring any right, benefit, or remedies upon, or 

creating any obligations of the Parties hereto toward, any person or entity not a Party, except those 

rights expressly contained herein.  

 

Section 10.09 GOVERNING LAW.  This Agreement shall be governed by and construed in 

accordance with the laws of the State of North Dakota.  

 

Section 10.10 SEVERABILITY.  If any term or provision of this Agreement or any 

application thereof to any person or circumstances shall to any extent be invalid or unenforceable 

by a court of competent jurisdiction, the remainder of this Agreement or the application of such 

term or provision to persons or circumstances other than those as to which it is held invalid or 

unenforceable shall not be affected thereby, and each term and provision of this Agreement shall 

be valid and be enforced to the fullest extent permitted by Applicable Law.  

 

Section 10.11 COUNTERPARTS.  This instrument may be executed in two or more 

counterparts, each of which will be deemed an original, but all of which together will constitute 

one and the same instrument. 
 

Section 10.12 ENTIRE AGREEMENT.  This Agreement contains the entire and exclusive 

understanding of the Parties with respect to the subject matter thereof, and this Agreement 
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supersedes all prior agreements, understandings, statements, representations, and negotiations, in 

each case oral or written, between the Parties with respect to the subject matter. 
 

Section 10.13 NOT A GENERAL OBLIGATION.  Nothing in this Agreement shall be 

construed as creating a general obligation of the City. 
 

Section 10.14 FORCE MAJEURE.  No Party will be liable to the other during any period in 

which its performance is delayed or prevented, in whole or in part, by any of the following 

circumstances: act of God (e.g., flood, earthquake, wind), fire, war, act of a public enemy or 

terrorist, act of sabotage, strike or other labor dispute, riot, misadventure of the sea, inability to 

secure materials and/or transportation, or a restriction imposed by legislation, an order or a rule or 

regulation of a governmental entity. If such a circumstance occurs, the Party claiming delay must 

undertake reasonable action to notify the other Parties of the same. 

 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed. 

 

(Remainder of page intentionally left blank.



 

S-1 

 

Signature Page for the City 

 

 

The Governing Body of the City of West Fargo approved this Agreement on _______________, 

2019. 

 

 

CITY OF WEST FARGO, a municipal 

corporation 

 

 

 

By:        

Bernie L. Dardis, President of the 

Board of Commissioners 

 

ATTEST: 

 

 

       

Tina Fisk, City Auditor 
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Signature Page for West Fargo Events, Inc. 

 

 

WEST FARGO EVENTS, INC., a North 

Dakota non-profit corporation 

 

 

By:        

  

Its:         

 

Date: _______________________________ 

 

 

 

 

 

 



 

A-1 

EXHIBIT A – TIF DISTRICT MAP 
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EXHIBIT B – DIAGRAM OF PARKING GARAGE 
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